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LENNOX 0. CRAIG 
FROM THE CIRCUIT COURT OF ROANOKE COUNTY 
RULE 5 :12-BRIEFS. 
§5. NuMBER OF COPIES. Twenty-five copies of each brief shall 
be .filed with the clerk of the Court, and at least three copies 
mailed or delivered to opposing counsel on or before the day 
on which the brief is filed. 
§6. SIZE AND TYPE. Briefs shall be nine inches in length and 
six inches in width, so as to conform in dimensions to the 
printed record, and shall be printed in type not less in size, as 
to height and width, than the type in which the record is 
printed. The record number of the case and the names and 
addTesses of counsel submitting the brief shall be printed on 
the front cover. 
H. G. TURNER, Clerk. 
Court opens at 9:30 a.m.; Adjourns at 1:00 p. m. 
!99VA338 
RULE 5 :12-BRIEFS 
§_1. Form and Contents of Appellant's Brief. The opening brief of appellant shall 
contain: 
. _(aj A s_u_l?.ie~t _index and table of citations with cases alphabetically arran.~ed. The 
citation of V 1rgmrn c:!:Ses shall be_ to the official Virginia Reports and, in - addition, 
may refer to other reports contammg such cases . 
. (b) A bric:£ statement of the material proceedings in the lower court the errors 
assigned, and the questions involved in the appeal. ' 
(c) A clear and concise st.atemcnt of. t\1: facts, with references to the pages of 
the prmted record when there 1s any poss1b11Jty that the other side may question the 
statement. When the facts ar.e in dispute the brief shall so state. 
(d) \:Vith respect to ~ach a~signmena of error relied on, the principles of law. the 
argument and the authorlties shall be stated in one place and not scattered through 
the brief. 
( e) The signature of at least one attorney practicing in this Court, and his address. 
~2. Form and Contents of Appellee's Brief. The brief for the appcllec shall contain: 
(a) A subject index and table of citations with cases alphabetically arranaed. Cita-
tions of Virginia cases must refer to the Virginia Reports and, in addition, :Uay refer 
to other reports containing such cases. · 
(b) A statement of the case and of the points invoh·ed, if the appellee disagrees 
with the statement of appellant. 
(c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap-
propriate references to the pages of the record. 
( cl) Argument in support of the position of appellee. 
The brief shall be signed by at least one attorney practicing in this Court. giving 
his address. 
*3. Reply Brief. The reply brief (if any) of the appellant shall contain all the 
a11lhorities relied on by him not referred to in his opening brief. In other respects 
it shall conform to the reqnirements for appdlee's brief. 
§4. Time of Filing. As soon as the estimated cost of printing the record is paid 
hy the appellant, the clerk shall forthwith proceed to have printed a sufficient number 
of copies of the record or the designated parts. Upon receipt of the printed copies 
or of the substituted copies allowed i11 lieu of printed copies under Rule 5 :2, the 
clerk shall forthwith mark the filing date on each copy and transmit three copies of 
the printed record to each counsel of record, or notify each counsel of record of the 
filing date of the substituted copies. 
(a) If the petition for appeal ls adopted as the opening brief, the brief of the appel-
lec shall be filed in the clerk's office within thirty-five days after the date the printed 
copies of the record, or the substituted copies allowed under Rule 5 :2, are filed in the 
clerk's office, If the petition for appeal is not so adopted, the opening brief of the appel-
lant shall be filed in the clerk's office within thirty-five days after the date printed copies 
of the record, or the substituted copies allowed under Rule 5 :2, are filed in the clerk's 
office, and the brief of the appellee shall be filed in the clerk's office within thirty-five 
clays after the opening brief of the appellant is filed in the clerk's office. 
(b) ·within fourteen days after the brief of the appe!lee is filed in the clerk's 
office. the appellant may file a reply brief in t11e clerk's office. The case will be called 
at a session of the Court commencing after the expiration of said fourteen days unless 
counsel agree that it be called at a session of the Court commencing at an earlier time; 
provided, however. that a criminal case may be called at the next session if the Com-
monwealth's brief is filed at least fourteen days prior to the calling of the case, in which 
event the reply brief for the appellant shall be filed not later than the day before the 
case is called. This paragraph doe~ not extend the time allowed by paragraph (a) 
above for the filing of the appellant's brief. 
(c) v\1ith the consent of the Chief Justice or the Court, counsel for opposing 
parties may file with the clerk a written stipulation cl1anging the time for filing briefs 
in any case: provided, however. that all briefs must be filed not later than the day 
before such case is to be heard . 
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the 
clrrk nf the Courl, aud at least three copies mailed or delivered to opposing connsel on 
or before the cfay on \\·hich the brief is filed. 
§6. Size and· Type. Brids shall he nine inches in length and six inches in width, 
so a~ to conform in dimensions to the printed record, and shall be printed in type not 
less in size, as to h1>ight and width. than the type in w11ich the record is printed. The 
record number of the cn~e and the names and addresses of counsel submitting the brie-f 
shall be printed on the frlfnt cover. 
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with 
the requirements of this rule, the Court- will not hear oral argument. If one party has 
but the other has not filed such a brief, the party in default will not be heard orally. 

IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 4654 
VIRGINIA: 
In the Supreme Court of Appeals held at the Supreme 
Court of Appeals Building in the City of Richmond on Thurs-
day the 4th day of October, 1956. 
PATRICK SIMMONS, 
against 
LENNOX 0. CRAIG, 
Plaintiff in Error, 
Defendant in Error. 
From the Circuit Court of Roanoke County. 
Upon the petition of Patrick Simmons a writ of error and 
suversedeas is awarded him to a judgment rendered by the 
Circuit Court of R,oanoke County on the 17th day of April, 
1956, in a certain motion for judgment then therein depend-
ing wherein Lennox 0. Craig was plaintiff and the petitioner· 
was defendant; upon the petitioner, or some one for him, 
entering into bond with sufficient security before the clerk 
of the said Circuit Court in the penalty of eight thousand 
dollars, with condition as the law directs. 
2 Supreme Court of Appeals of Virginia 
RECORD 
·* * * 
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Filed in the Clerk's Office the 22 day of October, 1954. 
Teste: 
U. C. LOGAN, D. C. 
MOTION FOR JUDGMENT . 
. To the Honorable Fred L. Hoback, Judge of said Court: 
The undersigned, Lennox 0. Craig, respectfully moves the 
Court for judgment against the defendant, Patrick Simmons, 
in the sum of Twenty Thousand Dollars ($20,000.00) for 
wrongful damage to the person and property of the plaintiff, 
Lennox 0. Craig, as hereinafter set forth: 
(1) On August 2, 1954 at approximately 7 :30 P. M. of that 
day, the plaintiff was operating his 1950 Dodge pick-up truck 
in an easterly direction on Route 24 east of Vinton in Roanoke 
County following an unidentified automobile which was like-
wise proceeding in an easterly direction. 
(2) The plaintiff then and there proceeded to pass the un-
identified automobile which was likewise traveling in an 
easterly direction and the plaintiff drove into the passing 
or left hand lane, and as he was approximately abreast of 
the automobile being passed, he was suddenly struck and col-
lided with by the automobile of the defendant which was trav-
eling in a westerly direction, that is to say, towards Vinton, 
causing a violent and forceful collision with the plaintiff's 
truck, resulting in the truck of the plaintiff being demolished 
and resulting in serious injuries to the plaintiff. 
pag:e 3 ~ (3) The plaintiff was at all times operating his 
· truck in a careful and prudent manner, at a careful 
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rate of speed and was keeping a proper lookout for other 
traffic using the highway, and at all times prior to the accident 
had his headlights burning to warn travelers of his approach, 
and was free and innocent of any negligence contributing to 
.said accident. 
( 4) Though it was raining prior to and at the time of the 
collision, and though it was sufficiently dark to require the 
use of headlamps to warn travelers lawfully using the high-
way of the approach of an automobile, the defendant, prior 
to and at the time of the collision, failed to operate his auto-
mobile with the headlamps burning, which failure constituted 
negligence and was a proximate cause of the damages and 
injuries to the plaintiff. 
(5) As a result of the aforesaid collision, the plaintiff's 
1950 Dodge pick-up truck was damaged in the amount of 
Six Hundred Eighty-Five Dollars ($685.00) and the plaintiff 
.sustained severe cuts, lacerations, bruises and contusions 
about his body, both of his legs were seriously broken result-
ing in great pain and suffering and in permanent injuries 
.and disfigurement, causing and requiring the plaintiff to ex-
pend various sums of money for medical expenses, dr"(!gs, 
doctors' bills, etc. 
( 6) The above described collision between the vehicles of 
the plaintiff and defendant and the damage and injury re-
sulting to the plaintiff were solely and proximately causetl 
by the negligence of the defendant in his failure to have head-
lamps burning on his automobile to warn other travelers 
lawfully using the highway of his approach, and in his 
failure to keep a proper lookout for other traffic on the high-
way prior to and at the time of the collision, and in general, 
in operating his, the defendant's automobile in a careless, 
reckless and negligent manner considering the 
page 4 } traffic conditions and other conditions existing at 
the time and place of the accident. 
As a result of all of which, the plaintiff has been damaged 
in his property and person in the amount of Twenty Thous-
and Dollars ($20,000.00) for which he respectfully moves the 
Court for judgment against the defendant. 
page ·6} 
·• • • 
LENNOX 0. CRAIG, 
By Counsel. 
• 
4 Supreme Court of Appeals of Virginia 
GROUNDS OF DEFENSE .A.ND CROSS-CLAIM. 
You are hereby notified that at the trial of the above-styled 
action, the defendant will rely upon the following grounds 
of defense: 
(1) He did not violate any duty which he owed to you. 
(2) He was not guilty of any negligence which proximately 
contributed to the accident. 
(3) The accident was unavoidable insofar as the defend-
ant was concerned. 
(4) The defendant states that at the time in question he 
was driving his car at a reasonable speed under all the cir-
cumstances, had the same under proper control, was exercis-
ing a proper lookout and complying with all the laws of N"ir-
ginia with regard to said vehicle, when you drove your car 
in a highly careless and reckless manner on to the wrong 
side of the road and damaged the defendant's vehicle. 
( 5) Defendant states that you were guilty of negligence 
which proximately contributed to the accident. 
(6) Defendant denies that you were injured as alleged and 
calls upon you for strict proof of each and every item of dam-
age. 
(7) The defendant alleging that he was without fault in 
this accident and further that the sole proximate cause of the 
accident was the negligence of the plaintiff as above 
page 7 ~ set forth, in that the plaintiff drove his vehicle at 
an excessive rate of speed under the circumstances, 
uid not keep the same under proper control and did not keep 
a proper lookout and further drove his car on the wrong 
side of the road striking the defendant's vehicle, further 
asks this court for judgment against the plaintiff for personal . 
injuries and damage to his vehicle which proximately resulted 
from the negligence of the plaintiff. 
(8) Defendant states that as a result of the plaintiff's 
negligence the defendant suffered damage to his person and 
his property in the amount of $5,000.00 and asks this court 
for judgment in that amount by way of cross-claim in this 
action. 
(9) All allegations of the motion for judgment not admitted 
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Filed in the Clerk's Office, Circuit Court of Roanoke County, 
Va., Nov. 16, 1954. 
Teste: 
ROY K. BROWN, Clerk. 
page 8 ~ 
* * * * * 
Filed in the Clerk's Office, Circuit Court of Roanoke County, 
Va., Dec. 17, 1954. 
Teste: 
ROY K. BRO"WN, Clerk. 
ANSvVER TO CROSS-CLAIM. 
(1) The plaintiff denies the allegations contained in para-
graphs 4, 5, 8 and 7 of the defenda:µt 's grounds of defenso 
and cross-claim and states that the sole proximate cause of 
the accident was not the neglig·ence of the plaintiff or that the 
plaintiff drove his automobile at an excessive rate of speed 
under the circumstances, or that he failed to keep the same 
under proper control, or that he failed to keep a proper look-
out, or that he improperly drove bis automobile on the wrong 
side of the road. The plaintiff further states that the per-
sonal injuries and damage of the defendant did not result 
from the negligence of the plaintiff nor that the defendant 
suffered damage to his person and property in the manner 
and to the extent stated in the defendant's cross-claim. 
(2) All allegations contained in the cross-claim not ex-
pressly admitted herein are denied. 
* * 









In the Circuit Court of the County of Roanoke, April 12, 
1956. 
6 Supreme Court of Appeals of Virginia 
MOTION FOR JUDGMENT. 
This day came the parties, plaintiff and defendant, by their 
attorneys, and the defendant having heretofore filed his 
grounds of defense and cross-claim, issue is joined thereupon. 
There came also a panel of thirteen qualified jurors, drawn 
and summoned in the manner prescribed by law, from the 
list of which counsel for both plaintiff and defendant each 
struck off three of said jurors, leaving the following as the 
jury for the trial of the case, to-wit: W. 0. Scott, W. W. 
Shelor, Harry E. Broughman, Francis David Scott, C. T. 
Price, L.B. Chapman and P. M. Tingler, who were duly sworn 
well and truly to try the issue joined, and a true verdict to 
render according to the evidence, and the evidence having 
been fully heard, were adjourned over until tomorrow morn-
ing at 9 :30 o'clock A. M. 
F.L.H. 
:page 11 ~ INSTRUCTION NO. 1. 
The law requires that if natural light is insufficient to en-
able the operator of a vehicle to see an object at a distance 
of 300 feet, the headlights of such vehicle shall be lighted. 
If you believe from a preponderance of the evidence that 
due to darkness or rain or a combination of the two, the de-
fendant was unable to see an object at a distance of 300 feet, 
and if you further believe from a preponderance of the evi-
dence that the headlights of the defendant's automobile were 
not lighted until the plaintiff started his passing movement, 
and that the defendant should have turned on his lights 
prior to this time, under the conditions then obtaining, then 
the defendant was guilty of negligence as a matter of law, 
and if you believe from a preponderance of the evidence that 
such negligence was the proximate cause of the accident, then 
your verdict must be for the plaintiff, Craig, unless you fur-
ther believe from a preponderance of the evidence that the 
plaintiff, Craig, was also guilty of. negligence which contri-
buted to the accident. 
Given. 
F.L.H. 
· page 12} 
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INSTRUCTION NO. 2. 
'l 
The Court instructs the jury that the highway at the scene 
of the accident is marked with a single broken line which au-
thorizes .vehicles proceeding in either direction to overtake 
and pass .another vehicle proceeding in the same direction, 
provided the driver of the overtaking vehicle first exercises 
reasonable care to ascertain that the highway is free of on-
-coming traffic for a sufficient distance ahead to permit such 
,overtaking and passing to be made in safety. If you believe 
from a preponderance of the evidence that the oncoming 
vehicle .of the defendant did not have its headlights lighted, 
·and that due to darkness or rain or a combination of the two, 
.an object could not be seen at a distance of 300 feet, then the 
defendant was guilty of negligence, and if such negligence 
was the .sole proximate cause of the accident1 your verdict 
must be for the plaintiff. 
Refused & Exceptions noted. 
F. L. H. 
:page 13} INSTRUCTION NO. 2{a). 
The Court instructs the jury that the highway at the scene 
of the accident is marked with a single broken line which 
.authorizes vehicles proceeding in either direction to overtake 
.and pass another vehicle proceeding in the same direction, 
provided the driver of the overtaking vehicle first exercises 
reasonable care to ascertain that the highway is free of on-
.coming traffic for a sufficient distance ahead to permit such 
:overtaking and passing to be made in safety. If you believe 
from a preponderance of the evidence that Craig used reason-
able care to ascertain that the highway was free of oncoming 
traffic for a sufficient distance to permit such overtaking and 
passing to be made in safety under the conditions then ob-
taining; that the oncoming vehicle of the defendant did not 
have its headlights lighted until the plaintiff started his 
passing movement, and that due to darkness or rain or a 
combination of the two, an object could not be seen by the 
defendant at a distance of 300 feet, then the defendant was 
guilty of negligence, and if such negligence was the proxi-
mate cause of the accident, your verdict must be for the 
plaintiff, unless you further believe from a preponderance 
.of the evidence that the plaintiff, Craig, was also guilty of 
11egligence which contributed to the accident. 
Given. 
F. L."H. 
8 Supreme Court of Appeals of Vir$?.'inia 
page 14 } INSTRUCTION NO. 3. 
The Court instructs the jury that if either party relies upon 
the contributory negligence of the other party1 then the bur-
den of proving such contributory negligence, by a preponder-




page 15 ~ INSTRUCTION NO. 4. 
The Court instructs the jury that if they find for tlie plain-
tiff in this case, they shall assess his damages in such amount 
as they believe from the evidence will compensate him for 
the damage done to his automobile, his doctor's bills, hospital 
expenses and any other expenses reasonably incurred as a 
result of the injuries suffered in the · accident, the loss of 
wages suffered by the plaintiff as a result of being unable to 
pursue his normal occupation, and such further sum as the 
jury believes will compensate the plaintiff for bodily pain 
and mental and nervous shock and suffering and inconven-
ience, as well as for any permanent injury or disability result-
ing- from the accident. 
Given. 
F.L.H. 
page 16 ~ INSTRUCTION NO. A. 
The court instructs the jury that the Code of Virginia for-
bids a driver to drive to the left side of the center of a high-
way in passing another car, unless such left side is clearly 
visible and free of oncoming traffic for a sufficient distance 
ahead to permit such passing to be made in safety. 
And the court further instructs you that if you beli~ve from 
the evidence in this case that Craig undertook to pass the 
car ahead on Route 24 when it was apparent, or should have 
been apparent to a reasonably prudent man under similar cir-
cumstances, that the left side was not clearly visible and free 
of oncoming traffic for a sufficient distance ahead to permit 
him to pass in safety, then Craig was guilty of negligence 
Patrick Simmons v. Lennox 0. Craig 9 
as a matter of law; and if you believe such negligence proxi-
mately contributed to his injury, your verdict must be for 
the defendant Simmons on the claim of Craig. 
Given. 
F.L.H. 
page 17 r INSTRUCTION NO. B. 
The Court instructs the Jury that it was the duty of eath 
driver to use reasonable care in the operation of his car, 
bearing in mind the width of the road, the traffic on the road, 
the condition of the weather, whether it was raining or not, 
and all other conditions then existing, and if a driver fails to 
so drive his car, he is guilty of negligence, and if such negli-




page 18 r INSTRUCTION NO. C. 
The court instructs the jury that under the laws of Virginia 
the plaintiff Craig was not permitted to drive his car to the 
left of the center of Route 24 in passing until Craig gave a11 
audible warning with his horn. 
The court further instructs you that if you belie,·e from tl1e 
evidence in this case that Craig failed to sound his horn then 
he was guilty of negligence as a matter of law. And if you 
further believe that such negligence proximately contributed 
to the accident, then your verdict must be for the defendant 
Simmons on the claim of Craig. 
Refused and exceptions noted. 
F.L.H. 
page 19 ~ INSTRUCTION NO. D. 
The court instructs the. jury that if you believe from the 
evidence in this case that both drivers were negligent and that 
the negligence of each contributed to the accident, then neither 
10 Supreme Court of Appeals of Virginia 
is entitled to recover and your verdict should be for the de-
fendant Simmons on the claim of Craig and for the plaintiff 
Craig on the cross-claim of Simmons. 
Given. 
F.L.H. 
page 20 ~ INSTRUCTION NO. E. 
The court instructs the jury that no verdict can be based on 
sympathy for the parties, speculation, surmise or conjecture. 
It must rest entirely upon the evidence in the. case and the 
instructions of the court. 
The court further instructs you that no presumption arises 
that either Craig or Simmons was guilty of any negligence 
which proximately contributed to this accident upon a mere 
showing that each was injured. 
On the contrary, the burden is upon each person seeking 
to recover to prove by a preponderance of the evidence that 
the other party was guilty of negligence and that such negli-
gence was the sole proximate cause of this accident. 
Furthermore, if upon the evidence as a whole you are un-
decided as to whether or not a party seeking damages has 
carried the burden of proof to establish that the other party 
was guilty of negligence ·which was the sole proximate cause 
of this accident, then neither is entitled to recover, and your 
verdict should be for the defendant Simmons on the claim of 




page 21 ~ INSTRUCTION NO. F. 
The Court instructs the jury that if they find for the de-
fendant, Patrick Simmons, in this case, they shall assess his 
damages in such amount as they believe from the evidence 
will compensate him for the damage done to his automobile, 
loss of wages suffered by Simmons as the result of being un-
able to pursue his normal occupation, and such further sum 
as the jury believes will compensate him for bodily pain, 
mental and nervous shock, suffering and inconvenience re-
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INSTRUCTION NO. G. 
11 
The Court instructs the Jury that if you believe from a pre-
ponderance of the evidence that the defendant, Simmons, 
turned his lights on as required by Instruction No. 1, and 
that said lights continued to burn until the accident, then 
your verdict must be for him on his cross-claim against the 
plaintiff, Craig. 
Given. 
F. L. H. 
page 23} INSTRUCTION NO. H. 
The Court instructs the jury that if you find from a pre-
ponderance of the evidence that the defendant, Patrick Sim-
mons, was guilty of negligence which was the sole, proximate 
,cause of the accident, then your verdict shall be for the plain-
tiff in the following wqrds: 
"We, the jury, find for the plaintiff, Lennox 0. Craig 
.against the defendant, Patrick Simmons, and fix his damages 
.at $7,000. 
WINTON W. SHELOR, 
Foreman'' 
The Court further instructs the jury that if you find from 
a preponderance of the evidence that the plaintiff, Lennox 0. 
Craig, was guilty of negligence which was the sole, proximate 
-cause of the accident, then your verdict shall be for the de-
fendant in the following words: 
"vVe, the jury, find for the defendant, Patrick Simmons, 
on his cross-claim against the plaintiff, Lennox 0. Craig, and 
fix his damages at$ ........ . 
Foreman'' 
But, if you find that both the plaintiff, Lennox 0. Craig 
and the defendant, Patrick Simmons were guilty of negli-
gence, and that such negligence combined to cause the acci-
dent, then neither is entitled to recover and your verdict shall 
be in the following words : 
12 Supreme Court of Appeals of Virginia 
page 24 ~ "We, the jury, find that both the plaintiff, Len-
nox 0. Craig, and the defendant, Patrick Simmons, 
were guilty of negligence, and that neither is entitled to re-
cover. 
. ......................... . 
Foreman'' 
F. L. H. 
page 25 f-
April 13,. 1956. 
This day came again the parties, plaintiff and defendantT 
by their attorneys, and the jury sworn in this case on yes-
terday again appeared in Court pursuant to their adjourn-
ment, and, having heard the instructions of the Court and 
argument of counsel, retired to their room to consider. ,After 
some time they returned into Court and rendered the follow-
ing verdict: "We, the jury, find for the plaintiff, Lennox 0. 
Craig, against the defendant, Patrick Simmons, and fix his 
· damages at $7,000.00. Winton W. Shelor, Foreman." 
And the effect of said jury verdict, pursuant to the prior 
understanding and agreement of counsel is to also find for 
the plaintiff, Lennox 0. Craig, on the cross-claim against hlin 
of' the defendant, Patrick Simmons, and accordingly said 
cross-claim is hereby dismissed. 
Counsel for the defendant thereupon moved the Court to 
set aside the verdict of the jury on the following grounds: 
' (1) For failure of the Court to strike the plaintiff's evi-
dence; 
(2) For misdirection of the jury by granting certain in-
structions for the plaintiff objected to by the defendant and 
for the failure to grant certain instnrntions offered by the 
defendant; 
Patrick Simmons v. Lennox 0. Craig 13 
(3) On the grounds that the verdict is contrary to the law 
and evidence. 
And the Court doth set said motion for hearing on ..April 
17, 1956. 
F.L.H. 
page 26 r 
* * * * * 
April 17, 1956. 
This day came again the parties, plaintiff ai1d defendant, 
by their attorneys, and the court now being advised of its 
judgment taken under advisement to this day on the def end-
ant's motion to set aside the verdict of the jury here.in, doth 
overrule said motion, and the def enda~1t, by counsel, accepted 
to the ruling of the Court. 
It is therefore considered· by the Court that the plaintiff, 
Lennox 0. Craig, do have and recover of the defendant, Pat-
rick Simmons, the sum of Seven frhousand Dollars ($7,000.00), 
as fixed by the jury in their verdict, with interest from ..April 
13, 1956, together with his costs by him in this behalf ex~ 
pended . 
..And the defendant, by his Attorney, having signified his 
intention of applying to the Supreme Court of Appeals of 
Virginia for a writ of error and supersecleas to the judgment 
of the Court herein, it is ordered that execution on said jmlg~ 
ment be suspended for a period of sixty (60) days upon the 
defendant, or some one for" him, entering into a suspending 
bond in the penalty of Five Hundred Dollars ($500.00) withiu 
twenty-one (21) days from this date, "·ith Corporate Surety, 
conditioned according to law. · 
F. L. H. 
* * * * * 
page 28 ~ 
* * * ' 
14 Supreme Court of Appeals of Virginia 
NOTICE OF TENDERING TRANSCRIPT. 
To Roy K. Brown, Clerk: 
Pursuant to Rule 5 :1 (f), of the Rules of the Supreme Court 
of Appeals of Virginia notice is hereby given to counsel of 
record for Lennox 0. Craig that on Wednesday, June 13, at 
twelve o'clock noon, counsel for Patrick Simmons will tender 
the transcript of the evidence in the above-styled case to Hon. 
Fred L. Hoback, Judge of said Court, for certification of same, 
preparatory to applying for a writ-of-error from the judg-




WOODS, ROGERS, MUSE & WALKER, 
301-319 Boxley Building, 
Roanoke 4, Virginia, 
Attorneys for Defendant. 
The undersigned, counsel for Lennox 0. Craig, hereby ac-
cept notice of the tendering of the transcript of the evidence 
in the above case as timely, agree that counsel bas bad reason-
lilble opportunity to examine same, that the same is an authen-
tic transcript of the evidence and incidents of trial and raise 
no objection to this request that the court certify same. 
Filed June 13, 1956. 
page 29 r 
* * 
CLIFTON A. ""W-OODRUM, JR., 
Counsel for Lennox 0. Craig·. 
F. L. HOBACK, Judge. 
* * * 
NOTICE OF APPEAL AND ASSIGNMENT OF ERROR. 
To-Roy K. Brown, Clerk, and all counsel of record for the 
plaintiff, Lennox 0. Craig: 
Take notice that the defendant does hereby note an appeal 
from a :final order of judgment rendered in this cause April 
16, 1956, and does hereby signify his intention of filing, within 
the time prescribed by law, a petition for an appeal with the 
Clerk of the Supreme Court of Appeals or with one of the 
Justices of said Court. 
Complainant makes the following assignments of error: 
Patrick .Simmons v. Lennox 0. Craig 
ASSIGN.M:ENTB 0]1 ERROR. 
15 
(1) The court erred in failing to sustain the def.endant's 
motion to strike the _plaintiff's evidence at the conclusion of 
the plaintiff's evidence on tbe ground that the evidence dis-
dosed the plaintiff was guilty of contributory negligence as 
:a matter of law. 
(2) The .court erred in refusing to sustain tbe defendant's 
motion to strike the plaintiff's evidence at the conclusion 
-0f all of the evidence on the ground that the plaintiff was 
_guilty of contributory negligence as a matter of law. 
(3) The court erred in :refusing to grant defendant's In-
:struction C. 
( 4) The court erred in granting Instruction 1 
page 30 } for the plaintiff. 
( 5) The court err.ed in granting Instruction 2{ a) 
for the plaintiff. 
(6) The court erred in granting Instruction 3 for the plain-
-tiff. 
(7) The court erred in granting Instruction 4 for the plain-
tiff. 
(8) The court erred in granting Instruction 5 for the plain-
tiff. 
(9) The court erred in refusing to set aside the jury's ver-
dict in this case aA being contrary to the law and the evidence 
:and for misdirection _-0f the jury. 
Respectfully, 
PATRICK SIMMONS 
By JOHN H. THORNTON, JR. 
and 
LEONARD G. MUSE, 
of Counsel. 
Filed in the Clerk's Office Circuit Court of Roanoke County 
Va., J·un.13, 1956, 
Teste: 
U. 0. LOGAN, Dep., Clerk. 
0 
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TRANSCRIPT of proceedings at trial of the above case 
on April 12th and April 13, 1956 before Hon. Fred S. Hoback 
and a jury. 
Appearances= Mr. Clifton A. "\.Vooclrum1 Jr. and Mr. Kos-
sen Gregory, of Woodrum, Staples & G,regory for Plaintiff. 
Mr. Leonard G. Muse and Mr. John H. Thornton, Jr. of 
Woods, Rogers, Muse & Walker for Defendant. 
page 2 ~ By Mr. Thornton: Your Honor, we move that 
the witnesses be separated. ("Witnesses are sepa-
rated) 
'fhe fallowing evidence was introduced on behalf of the 
plaintiff: 
TROOPER H. ,T. vV ADE, 
a witness of lawful age, being first duly sworn, testified as 
followfl: 
DIRECT EXAMINATION. 
By Mr. Gregory: 
Q. Trooper Wade, on August 2, 1954, I believe you inves-
tigated an accident between Mr. Craig here and Mr. Simmons, 
is that correct, sir 1 
A. Yes, sir, I did. 
Q. What were the weather conditions at the time, Mr. 
Wade1 
A. vVell, when I arrived at the scene of the accident on 
Route 24, it was still sprinkling rain--road was wet. 
Q. What time did you arrive at the scene of the accident? 
A. Approximately eight o'clock at night. 
Q. Do you know how long after the accident occurred you 
arrived there-were the parties still there 1 
A. Yes, sir, both cars and both drivers were at the scene. 
The best indication I have the accident occurred at 7 :25 p. m. 
Q. Describe, if you would, the type of road you have there-
at that particular location 1 
page 3 ~ A. The road is practically straight-the eleva-
tion it g'oes down east into a dip, crosses a bridg'e 
and then goes up a slight grade up still farther east towards 
Stewartsville-it is more or less a dip sorter like that (in-
dicating). 
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Q. How long would you estimate that straight-a-way to be 
say from the bottom of the dip up to the Drive-In Theater-or 
the whole length, if you would give it 1 
A. I would say it is more than a quarter of a mile. 
Q. So as I understand it, the location of this accident was 
on a stretch that is something over a quarter mile in length 
and has a slight upgrade? 
A. Yes, sir. 
Q. I have here three photographs which I will mark ''Plain-
tiff's Exhibits A-B-and C "-and ask you if you will identify 
those photographs as being photographs of the road in the 
stretch where this accident occurred? 
A. Yes, sir. 
Q. This one is in which direction-which direction is that 
looking? 
A. Exhibit A looking east towards Stewartsville on Route 
24. This is another scene further cast than that particular 
picture is (Exhibit B). 
Q. Still looking east? 
A. Yes, sir. 
Q. And this third one? That is looking west, is it 1 
A. Yes, sir. 
page 4 ~ By Mr. Gregory: (Handing pictures to the 
jury)-Gentlemen, if you all would kindly look at 
these. A and B are looking east in the direction of which 
Mr. Craig was going. The- third is a photograph looking 
west in the direction Mr. Simmons was going. 
Q. Trooper 1N ade, what time did yon receive a call to this 
accident? 
A. I received a call at 7 :35 p. m. 
Q. 7 :35-where ·were you at that time? 
A. I was in the vicinity of Webster which is just off 460 east 
of Roanoke. 
Q. Approximately how far from the scene of this accidellt 
by distance in miles did you have to travel to get from where 
you were to the scene 1 
A. Not over ten miles. 
(~. When you went over to investigate the accident, did you 
have your headlights on 1 
A. I can't say for sure; I remember that I investigated 
an accident at vVebster and had turned around and was headed 
back towards Roanoke and a terrific rain storm came up and I 
recall turning my lights on then. 
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Q. That was over at ·websterY 
A. Yes, sir. 
Q. Was that before you received the call Y 
A. That is correct. 
Q. So you had your lights on when it was rain-
page 5 ~ ing even prior to the time you received a call to go 
to this accident at 7 :35 p. m., is that correct Y 
.A.. That is right. 
Q. Let me ask you this, Trooper Wade, why did you have 
your lights on-did you put them on primarily so you could see 
down the road, or so other automobiles or vehicles on the 
road could see you Y 
A. This particular location at Webster was on a dirt road 
and very narrow, and the rain-it was just practically white 
outside-in fact, I was going rather slowly and turned in off 
that intersection and I had to wait until the rain let up some-
what. 
Q. What I am getting at is were your lights on to show 
other travelers on the highway that you were on the highway? 
A. That is correct. 
Q. That was the reason for your lights, was not it Y 
A. Yes, sir. 
Q. Now, when you arrived at the scene, what position did 
vou find the automobiles in Y 
· A. Both vehicles were in the westbound lane of route 24, 
approximately 1.1 mile east of Vinton, located more to the 
outer edge or near the shoulder, rather than n_ear the center 
of the road. 
Q. They were still head to head, as I understand it in the 
west bound lane, is that a proper description of how you 
found them Y 
A. Yes, sir. 
page 6 ~ Q. Where was Mr. Craig when you arrived? 
A. He was under the steering· wheel, or in the 
driver's position of a '50 Dodge pickup. 
·Q. Of the pickup Y 
A. Yes, sir. 
Q. ·what was his condition when you arrived there? 
A. He was unable to move; I asked his condition and he 
stated that he thought maybe his legs were broken or his legs 
were badly injured. 
Q. And he was, in fact, unable to get out of the truck at the 
time? 
A. Yes, sir, he was; I advised him we had an ambulance in 
route to the scene and just to keep quiet and sit still. 
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Q. What :about Mr. Simmons, was he still there at the 
time¥ 
A. Yes., sir, he was out of his car walking around. 
Q. Of course, I assume in view of the weather conditions 
there were no skidmarks or anything· of that kind you could 
locate¥ 
A. I could not locate any :skidmarks at all. 
Q. Did you look to see if there were any¥ 
A. The road was wet and I don't believe they were visible, 
(Or would have been visible, if there had been any there. 
Q. And I believe you stated there is a broken white line 
'there which makes it admissible for traffic in either direction 
:to pass, is that correct 1 
A. That is correct. 
page 7 } By Mr. Gregory: That is all; answer Mr. Thorn-
ton and Mr. Muse, if you will. 
CROSS EXAMINATION. 
By Mr. Thornton; 
Q. Trooper, just to be certain I understand it now, the 
;8immons vehicle was headed in the west bound lane, headed 
west towards Vinton¥ 
A. That is correct. 
Q. The Craig vehicle was headed east away from Vinton¥ 
A. Yes, sir. 
Q. And as I understand it, when you got there the cars 
were just head-on against each other¥ 
A. That is right, bumpers were locked and right on into 
the grills of both vehicles. 
Q. Over next to the-let me see, that would be the north 
shoulder of the road¥ 
A. Yes, sir. 
Q. In other words, they were locked together on what would 
be Mr. Simmons' side of the road1 
A. That is correct. 
Q. Completely 1 
A. Yes, sir. 
Q. How wide are those lanes, Mr. Wade-roughly how wide 
:are those two traffic lanes there? 
A. Entire road or the lanes 1 
Q. Give us the entire road will be,all right¥ 
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A. I believe you will find that is a 22 ft. road. 
page 8 ~ Q. Approximately 22 ft. 
A. Width of the road-
Q. The macadam T 
A. Possibly 24 with that built up shoulder, but you have 
a drop off-will not be too much of a drop. 
Q. Did Mr. Craig give you any estimate of his speed? 
A. No, sir. 
Q. Did he_ gi.ve you any explanation of being over there on 
the wrong side of the road f 
A. He stated at the time that he was passing another ve-
hicle traveling· east-in the process of pas.sing it. 
Q. Now, as I understand it just before you got this call 
there was a hard rain over around Webster where you were, 
which you described as practically a down pour T 
A. That is correct. 
Q. You recollect turning your lights on T 
.A. Yes, sir, slowing up. 
Q. And slowing up-you didn't undertake to pass any ve~ 
hicles under those circumstances, did you T 
A. No, sir. 
·Q. Is it correct, Trooper, when you talk about the rain 
on that particular evening it was what I might term spotty-
that is within a relatively short distance you ran in and out 
of the rain, was that your experience f 
A. Yes, sir. 
Q. And you arrived on the scene approximately thirty 
minutes after the accident happened according to 
page 9 ~ my understanding 1 
A. Yes, sir. 
By Mr. Thornton: Thank you, sir. 
RE-DIRECT EXAMINATION. 
By Mr. G.regory: 
Q. Trooper Wade, you do know that over at Webster, ap-
proximately ten miles from where this accident happened, it 
was raining and you had your lights on T 
A. That is correct. 
Q. But so far as what the weather conditions were at this: 
particular scene at the time of the accident-you aren't fami-
liar with what conditions were! 
A. I don't know other than the road was wet and it was 
just sprinkling when I arrived. 
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.A. Yes, sir; I speak of 10 miles now from this accident, that 
is coming back up 460 from the city limits of Roanoke and 
cutting across through Vinton, and then heading east. 
Q. That is the road you tookl 
A. Yes, sir; as to the distance between the two points' 
straight, I don't know. the distance. 
By Mr. Gregory: That is all. 
Witness stands aside. 
page 10 ~ MR. LENNOX 0. CRAIG, 
a witness of lawful age, being first duly sworn, 
testified as follows : 
DIRECT EXAMINATION. 
Hv :Mr. vVoodrum: 
·Q. Now, Mr. Craig, I am going to ask you to answer my 
questions up loud enough so the Judge up there behind the 
bench can hear, and direct your answers straight ahead of 
you and we will all be able to understand what you say. You 
are Mr. Lennox Craig? 
A. Yes, sir. 
Q. How old are you now, Mr. Craig? 
A. Sixty-seven. 
Q. You are the plaintiff in this case which involves an auto-
mobile accident on August 2, 1954, are you? 
~I\.. That is right. 
Q. You were what age at that time, Mr. Craig? 
A. Just had passed sixty-five. 
Q. Now, at the time of this accident-just prior to the acci-
dent-where were you living? 
A. I was living down on the F. L. Karnes place, down south 
on 24, this side of Chamblissburg. 
By Mr. "\Voodrum: May I ask if the jury can understand 
his answers f 
Juror: Yes, sir. 
Q. How long did you live there, Mr. Craig? 
A. I came there in February, 1954. 
page 11 ~ Q. And with whom were you living? 
A. Sir? 
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Q. vVho lived with you t 
A. My son. 
Q. What is his name T 
A. Zack Craig, Z. A. Craig. . 
Q. Did you own this place on which you were living, Mr. · 
Craig? 
A. No, sir. 
Q. "What sort of arrangement did you and your son haveT 
A. We were raising truck garden just on shares. 
Q. How had you gotten the money to go into this truck 
gardening business T 
A. We went around and borrowed it from other relatives 
of mine, other people-some here and some there-where we 
could get it to start on. 
Q. ·what sort of crops were you making down there T 
A. Small vegetable crops, tomatoes, cabbage and other 
varities similar to those. 
Q. What would you do with those crops after they had been 
raised T 
. A. Gather them and carry them to the Roanoke market and 
sell them on the market. 
Q. Do you have an outside stall on the market? 
A. Did at that time. 
Q. How long had you been selling on the Roanoke 
page 12 ~ market? 
A. I have been selling there for over 40 years. 
Q. Since the date of this accident, what work have you 
been engaged in, Mr. Craig T 
A. I have been helping a little on the farm and around 
places where I could do. I can't do nothing like what I did 
do, but do what little I could; like they said here while ago 
it was over a year or something like that, before I could do 
anything much. 
Q. Are you physically able to raise any truck garden or to 
operate on the Roanoke market? 
A. No, sir, not to amount to nothing; I might do a little 
something at it, but nothing to count much. 
Q. Now, Mr. Craig, let's get back to this date of August 
2, 1954. You stated you were on your way home down close 
to Chamblissburg·T · 
A. That is right. 
Q. Where had you been T 
A. Been to the Roanoke market selling produce and was 
on my way back after the sales were over; had some stuff I 
had not got sold on my truck. 
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Q. And as you proceeded on through Vinton and on out 
Route 24, what was the weather condition about Vinton 1 
A. Well, as I entered Vinton it was getting dark, clouds, 
were getting low like it was g·oing to rain. About the time I hit 
24 it began to fall heavy, and as I went up that hill and down 
and past the .other top it was really coming down. At the 
· time the accident happened it had slacked up a 
page 13 } little. 
Q. I understand it commenced raining about in 
Vin,qton and as you went on out of Vinton going east it 
Tained very hard and then it slackened off, is that correct? 
A. Yes, .sir. 
Q. What about your lights, Mr. Craig1 
A. I had my lights on going out of Vinton. 
Q. Did you have on your headlights, or. just your park-
ing lights, or what? 
A. I had on my headlights. 
Q. Now, just tell us, sir when you left Vinton-just tell us 
in your own words what happened? 
A. Well, I just, as Mr. Gregory has told you-I have to 
repeat it because he told it straight--as I went out of Vinton 
it was raining and I followed this car on out waiting and 
watching for a chance to pass-I would not risk no passing 
until I got to that long stretch and saw nothing to keep me 
from passing-the lanes were open-pulled to my left lane 
to pass and got about even of this car I was trying to pass 
not knowing there was anybody behind me, and I ran right up 
into a light and I just could not do nothing looked like but 
go right into it-just time to say here he comes and there 
lie goes and bang, we 'hit. 
Q. You were going to pass this car ahead of you and you 
were watching for this long straight stretchj 
A. Yes, sir. 
·Q. You are familiar with that road? 
A. Yes, sir. · . 
·Q. And did you know it for a number of years, 
page 14 ~ or for a long time Y 
A. Yes, sir. 
Q. When you got ready to pass, what did you do to find out 
whether or not somebody was coming towards you Y 
A. I looked ahead as I had been doing all the way out of 
Vinton to tty to find a place to pass. 
Q. When you looked ahead-when you were ready to pass 
:and you looked ahead, what did you see Y 
A. I saw nothing but the dark road. 
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Q. This car that you were passing, did it have its head-
lights on 7 
A. It had its taillight on, but I could not say so much about 
the head lights, but I know it had its tail light on. -
Q. Then you saw nothing, you state, and you pulled out-
w hat was the position of your car and the car you were pass-
ing when you first saw this object? 
A. Well, I was g·oing straight east and this other car was 
still moving east and I was out of the way of it on the left 
trying to pass when I ran into this other light. 
Q. ,Vhat I mean, were you behind the car you were pass-
ing, were you ahead of it, or were you about even with it? 
A. I was about even with it. 
Q. When did you :first know that a car was coming towards 
you? 
A. Just an instant or so before it hit because I seen nothing 
until that time. 
Q. Were you looking straight ahead? 
page 15 ~ A. Sure, yes, sir. 
Q. ·what was the first thing you did see 7 
A. Just light flashed right in front of my truck. 
Q. If Mr. Simmons had had his lights on when you pulled 
out and started to pass-
By Mr. Muse: I object to that-calls for a conclusion. 
By the Court: Sustain the objection. 
Q. Were you keeping a careful lookout when you started 
to pass? 
A. Sure, yes, sir. 
Q. Describe what happened after the collision, Mr. Craig? 
A. Well, I just as usual thought I could get up, but I tried 
to and I could not even move either foot-I reached down 
and pulled back that way and just had to sit there until the 
ambulance came, I could not get out. 
Q. ,Vhere were you taken in an ambulance then? 
A. To the Lewis Gale Hospital. 
Q. And who was your doctor at the Lewis Gale Hospital'? 
A. Dr. Fisher. 
Q. ·what did they do to you at the Lewis Gale Hospital? 
A. Taken and X-ravec1 me first and then carried me back 
to the room and put casts on me from my toes to my hips. 
Q. Put casts on you from your toes to your hips? 
A. Yes, on both limbs. 
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Q. How long did you remain in the Lewis Gale 
page 16 r Hospital? 
A. Eighty-three days. 
* * * * * 
page 18 r 
* * * * * 
Q. You aren't able to work in the garden, I believe you 
say? 
A. Well, I could work some in the garden but I could not do 
a man's work, anything like that, but I can do something in 
smooth places where I don't have to stumble over nothing. 
Q. There was an additional $26.00 charge for X-Rays-is 
this your hospital bill for the time you were in the hospital 7 
A. Hos much is it? 
A. $1,033.10? 
A. The last statement I got was $1,069.10. 
Q. The difference is $26.00 that has been subsequently added 
for X-Rays-this is bill of Lewis Gale Hospital-first entry 
being August 2nd and the final entry being December 6th? 
A. Yes, sir. 
Bv Mr. Woodrum: I would like to introduce that in evi-
dence. 
(Bill of Lewis Gale Hospital filed and marked "Plaintiff's 
Exhibit D") 
By Mr. Woodrum: That is all. 
CROSS EXAMINATION. 
By Mr. Muse: 
Q. Mr. Craig, may I ask you a few questions, sir1 
A. Yes, sir. 
·Q. You turned your lights on in Vinton 1 
A. That is right. 
page 19 r Q. And it was getting-I believe you said it was 
getting very dark? 
A. Yes, sir. 
Q. Getting very dark in Vinton? 
A. Yes, sir. 
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Q. And began to rain as you got on 24? 
A. Yes, sir. . 
Q. The heavens just opened up and there was a tremend-
ous down pour, was not there Y 
A. That is right. 
Q. SirY 
A. Yes, sir. 
Q. And you continued to have your lights on Y 
A. Sure. 
Q. Now you were following, as I understand, an automo-
bile that was in front of you also going easU 
A. That is right. 
Q. And that automobile was driving on its right-hand side 
of the roadY 
A. Yes, sir. 
Q. And about what speed would you say it was going¥ 
A. Why, I would not think it was going either 25 or 30 
miles, for I don't drive fast and I was keeping up with it very 
closely, but not too close. 
Q. I understand-so the car in front of you was going about 
25 or 30 miles an hour and going slowly f 
A. Yes, sir, I don't know whether it was going 
page 20 ~ that fast or not because it was raining and no one 
driving fast. 
Q. It was a very bad condition, was not it f 
A. Sure. 
Q. That rain-it was raining so hard it was kinder hard to 
see, wasn't iU 
A. At the present time, but the time the accident happened 
it had let up some raining and had gotten a little bit better. 
Q. A little better but still was bad, wasn't it? 
A. Yes, sir. . 
Q. The car in front of you had its tail light burning? 
A. That is right. 
Q. You had your lights on Y 
A. Yes, sir. 
Q. How long had you been following this car, Mr. Craig? 
A. That I was trying to pass Y 
Q. Yes? 
A. Ever since at the top of the hill at Vinton. 
Q. About how far would it be approximately, in terms of 
miles-a mile or so Y 
A. A mile or more, I guess. 
Q. So you had been following the automobile about a mile, 
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~.nd that man was driving very carefully in front of you, was 
not heY · 
. A. He was going slow enoug·h to be, yes. 
Q. And driving entirely on his side of the road 7 
A. Yes, sir. 
page 21} Q .. What kind of vehicle were you driving,. Mr. 
Craig! 
A. Pickup truck-'50 Dodge. 
Q. Fifty model and you attempted to pass himf 
A. Yes, .sir. 
Q. Why, under those conditions 7 
A. Because I thought I had a right to-at that point I had 
;a long stretch and nothing to bother me and the lines were 
open and I tried to go around him-in fact, I had some chicken 
feed on and I was aiming to get in as quick as I could to keep 
from getting that any wetter than possible-still, I was not 
driving too fast. 
Q. But you certainly were driving faster than the man you 
were.following from Vinton because you attempted to pass 
him? 
A. Well, I would if I had gotten by. 
Q. It was your intention Y 
A. Yes, sir. 
Q. He was not driving fast enough for you, was he, and 
'that was the reason you were trying to pass him, isn't that 
<eorrectY 
A. Well, it seems like it. 
Q. I think that follows, and you turned to the left and the 
next-the instant you turned left you saw these lights and 
the accident took place Y 
A. No, I had gotten down the road and passed before I saw 
them, or else I would not have tried to have started because, 
as I said, I followed this long stretch watching for 
page 22 } a chance. 
Q. How: long had you been watching for a chance 
to passY 
A. Ever since I was aJmost following the car and got out 
of Vinton where it was lawful to pass. 
Q. You mean you had been wanting to pass him for ap-
proximately a mile Y 
A. If I could have gotten a good chance. 
Q. I believe you said "ju.st the instant before I hit I saw 
lights yn 
A. That is right. 
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Q. And then the impact took place-crash took place'l' 
A. Yes., sir. 
Q. At the time of this impact you were entirely on your 
left hand side of the highway, were you not Y 
A. That is right. · 
Q. The car that you hit-Mr. Simmons' car was entirely 
on his right hand side of the highway, was not itY 
A. Sure, yes, sir. 
Q. So this accident took place completely on your left hand 
side of the highway and on Mr. Simmons' right hand side of 
the highway? 
A. Yes, sir. 
Q. Did you sound your horn when you started by, or do 
you remember? 
A. I don't remember that I did: 
Q. What happened to the automobile that was in 
page 23 ~ front of you-he kept goingY 
A. It kept going. 
Q. Do you know whether or not he ever knew there was an 
accident taking place Y 
A. Only just by hearsay, I don't know for sure. 
Q. He did not stop Y 
A. No, sir. 
Q. He was driving an automobile and you were driving a 
pickup truck Y 
A. That is right. 
Q. And yet you attempted to pass him Y 
A. Yes, sir. 
Q. At what speed were you driving at the time you crashed 
into Mr. Simmons' car over here Y 
A. Well, I was not over 25 or 30 miles if that much because, 
as I said, I don't drive fast, and at that time and place I knew 
better than to undertake it, and I was not going over speed. 
Q. Would you mind explaining a little-I am not certain 
I understand-at that time and place yon knew better than-
whatever word you used it implied to me better than to go 
fast-the way I interpreted it-what did you mean by that 
statement, I am not sure I know what you mean Y 
A. I don't know what else to place it or whatever else to 
say about it. 
Q. Probably my fault; what I am attempting to say is you 
say yon were attempting to go by1 as I understand 
page 24 ~ it, at 20 or 25 miles an hourY 
A. Yes, sir. 
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Q. You were going faster than the car in front of you, I 
would imagine, were you not? 
A. Well, if I had not, I could not have got around it, but 
I never did get around it-I didn't go fast enough to get 
around it before I ran into this other one. 
Q. Had you gotten up even with the car in front of you? 
A. Just about even with it-as good as I can tell you. 
Q. Assuming that is the car in front of you (indicating 
and this is your truck (indicating)-
A. Yes. 
Q. I will change hands on it, I can handle it a little better-
here is your car, that is the car and here is your truck, and 
you attempted to pass-you mean when you got barefly up 
even with it that way is when the accident happened? 
A. Yes, sir, I could have maybe been at the head of it, but 
I just don't knw, but I was not by it. 
Q. You could have been at the tail-back end of it, isn't 
that right? 
A. I don't think I was that far back, no. 
Q. Of course, in attempting to pass this automobile in front 
of you you picked up speed-you had to go faster in order 
to get by? 
A. Yes, sir. 
Q. You said you are thoroughly familiar with that road T 
A. Sure, yes, sir. 
page 25 ~ Q. Was this the first time you ha,d attempted to 
pass the automobile in front of you? 
A. Yes, indeed, yes, sir. 
Q. Do you know what kind of car it was in front of you? 
A. No, I don't. 
Q. Was it a sedan-have a top on it? 
A. Whatever it was, it was an old model car-looked to be, 
but I could not tell you what kind. 
Q. It certainly had a top on it, people weren't sitting out 
there in the rain¥ 
A. Oh, no. 
Q. So you really were hurrying-actually you were hurry- . 
ing because your checken feed was getting wet-isn't that 
really the fact of the case¥ 
A. Well, I was a little more interested on that account. 
Another thing, I just thought I had a good chance to pass 
there and I tried it. 
Q. Yes, you tried it, and that is why you are here-that is 
why we are trying a law suit, but Mr. Craig, would you have 
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attempted to pass if you had not had that chicken .feed on T 
A. Well, I think I would because the man in front of me 
was-
Q. Doing what, man in front of you was doing what, Mr. 
Craig? 
A. Well, he seemed like he was kinder wobbling on the 
road, but he never did get on the left hand side of the lane. 
Q. And he was always on his right hand side of 
page 26 ~ the road? 
A. Yes, sir. 
Q. The truth of the matter is he was just going too slow 
for you, was not he-isn't that exactly the whole thing in a 
nut shell, Mr. Craig, the car in front of you was just going 
too slow for you, was not it? · 
A. It seemed like it. 
By Mr. Muse: I think that is all. 
RE-DIRECT EXAMINATION. 
By Mr. Woodrum: . 
Q. Mr. Craig, just let me ask you one or two more ques-
tions. You stated on your direct examination, and then you 
went into some more detail during the cross examination, that 
when you got to-got ready to pass this car preceeding you, 
you looked and saw no lights? 
A. That is right. . 
Q. And that then you pulled out and got approximately 
even with him and then you saw lights? 
A. Yes, sir. 
Q. Why was it you didn't see lights the first time you 
looked? 
A. Could not have been on or I would have seen them, I 
was looking ahead and not sideways. 
RE-CROSS EXAMINATION. 
By Mr. Muse: . 
Q. You said they could not have been on-you 
page 27 ~ stated "Just the instant before I hit, I saw lights"? 
A. Yes, sir, but I mean it could not have been OIJ. 
when I pulled in the left hand lane. 
Q. Why could not they have been on-why would they 
have been on just when you hit T 
Patrick Simmons v. Lennox 0. Craig 
Lennox 0. Craig, 
31 
A. W.ell, I ain't able to answer that question. I am talking 
about what I mean. 
Q. Did you tell Mr. Simmons in the hospital two or three 
days after this .accident that when you pulled around this 
truck you saw lights but thought they were on a car. coming 
over the top of a hill up there-you made that statement 
to him, didn't you¥ 
A. He came in there to see me and I told him that I seen 
lights and I told you here I seen them, but I said I didn't see 
them until I got down-got in the left hand lane and was 
nearly past this car. 
Q. Didn't you tell him the lights you saw were on a car you 
thought was coming over the top of a hill¥ 
A. I don't know whether I told him that way or not. 
Q. If you did tell him that way it would have been the 
truth-you did think it was on a car coming over the top of 
the hill, didn't you-if you made that statement to him, you 
told him what you thought, didn't you1 
A. At that time I had been suffering in the hospital, give 
me shots in my arm to make me rest-I was not capable of 
.answering just what I did know and say at all times. 
Q. Well, I will ask you this question again if I 
page 28 r may,-Mr. Craig, did you not in the hospital tell 
Mr. Simmons here that you saw lights on the car 
but that the car was coming over the top of the hill over there 1 
A. I said I don't remember just how I stated it~ I might 
have said it that way, I could not say for sure. 
By Mr. Muse: I think that is all 
RE-RE-DIRECT EXAMINATION. 
By Mr. Woodrum: 
Q. Just a minute, let me ask you a couple more question.-
brought up a new factor in this case-when did Mr. Simmons 
,come to see you in the hospital¥ 
A. It was just a few days after I had gotten in there, I 
don't know, just maybe two days or three, I could not s.ay 
for sure. 
Q. And did Mr. Simmons ask you a question¥ 
A. He asked me that question. 
Q. What question did he ask you f 
A. I believe he asked me how I was and how I was getting 
along, something like that and then asked me this other ques-
tion about the lights. 
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Q. What question did he ask you about the lightsf 
A. Did he have his lights burningt 
Q. He asked you did he have his lights: burning.f 
A. That is the way I remembered he asked me. 
page 29 t RE-RE.-CROSS EXAMINATION. 
By Mr. Muse: 
Q. You told Mr. Simmons you saw his lights but thought 
they were on a car coming over the top of the hill, didn't you 
-that is correct, isn't it, Mr. Craig-that is what you told 
him, wasn't it? 
A. If that is what I told him, he remembers it; I can't re-
member just how I told him exactly, but I told him I seen 
lights and I did, but I was so close to them when I seen them 
I could not avoid going into them. 
By Mr. Muse: Stand aside. 
Witness stands aside. 
MR. IRVIN EUGENE CHISOM, 
a witness of lawful age1 being first duly sworn, testified as 
follows~ 
DIRECT EXAMINATION. 
By Mr. Gregory: 
Q. State your full name, please sir'l 
A. Irvin Eugene Chisom. 
Q. How old are you? 
A. Twenty-£ our. 
Q. Where do you work, Mr. Chisom 'l' 
A. Down town parking. 
Q. Down town parking 'l 
A. Yes, Salem Ave. 
Q. I want you, in answering these questions, if 
page 30 ~ you would speak directly ahead to the Judge up 
here and then those men on the jury can hear you t 
A. All right. 
Q. Now, this is Mr. Simmons sitting over here, Mr. Chisom, 
did you ever know that gentleman before 'Y · 
A. No, sir, I can't say as I did. 
Q. This is Mr. Craig over here-he is the other driver in. 
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the pickup truck-did you ever know him before this accident, 
or was that the first time you ever met him? 
A. The first time I ever met either one of them was the 
night of the accident, I passed him on the road going home, 
a couple of times. 
Q. Did you see an automobile accident on August 2, 1954 
in which the pickup truck of Mr. Craig here was involved and 
the automobile of Mr. Simmons over there was involved? 
A. I was following the Craig truck. 
By Mr. Muse: May I make this suggestion, will you take 
your hand down and look straight ahead so we can all hear 
you? 
Q. All right, sir, now you say you were following the Craig 
truck, is that correct Y 
A. That is right. 
Q. Where do you recall you first dropped in behind the 
Craig truck Y 
A. Going up the Vinton hill along about where the power 
light service station is. 
Q. That is in the town limits of Vinton Y 
page 31 ~ A. That is right, Washington St. 
Q. How far would you estimate it is then from 
that point to where this accident happened out there on 241 
A. Oh, I would say somewhere around a mile, maybe a 
mile, maybe one or two, something like that-very close to 
a mile. 
Q. Did you continue to follow the Craig truck all the way 
out from Vinton hill as you said, I believe, until the time it 
was involved in this collision Y 
A. I did. 
Q. Did you recall any other vehicles going in the same direc-
tion you and Mr. Craig were going Y 
A. There was one car ahead of him, yes, sir. 
Q. As I understand it then as I see the picture there was one 
car ahead, then Mr. Craig and then yours Y 
A. That is right, sir. 
Q. That is starting out going up Vinton hill-starting out 
of Vinton? 
A. That is right. 
Q. And you all stayed in that line until you got out there 
where this accident happened-the vehicles came together-
the cars stayed in the same position Y 
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A. That is right. 
Q. All right, sir, now if you will tell the jury just what you 
saw-first of all let's see about the weather conditions-what 
do you recollect about the weather conditions at the time just 
prior to say the time you left Vinton? 
page 32 r A. It was raining very hard. 
Q. When did it start raining-in Vinton? 
A. It was raining when I left my brother's house in Vinton, 
yes, sir. 
Q. Where is that-in Vinton? 
A. Yes, sir. 
Q. Did it continue to rain pretty hard all the way out to the 
time of the accident, or did it slacken up or get heavier¥ 
A. It had slackened up some to what it was at the time I 
left Vinton, yes, sir. 
Q. Let me ask you this-was it sufficiently dark and rainy 
for you to have your headlights on? 
A. Yes, sir. 
Q. Did you have them on? 
A. Yes, sir. 
Q. Could you tell about Mr. Craig's vehicle, could you tell 
whether he had his lights on? 
A. Definitely I think he did, I saw his tail light burning, I 
am pretty sure his lights were on. 
Q. You saw his tail lights? 
A. That is right. 
Q. And they were burning? 
A. Right. 
Q. Do you remember anything about the car that was in 
front of Mr. Craig as to whether or not he had his tail lights 
burning-could you see his tail lights burning-
page 33 r what do you recall now about the car that was in 
front of Craig as to the condition of its tail lights, 
did you see them? 
A. His tail lights were on when Mr. Craig pulled into the 
left lane to pass, yes, sir. 
Q. So, as I understand, your recollection is all three of you 
all going east on 24 had your lights on? 
A. Right. 
Q. At least the tail lights of the two in front of you were on, 
you know they were on? 
A. Right. 
Q. And you say it was sufficiently dark and rainy to have 
your lights on? 
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Q. All right, sir: now as y.ou all :started into that str.aight-
of-way goes up towards the drive in theater, I want you to tell 
the jury just what you remember about the movements of the 
.automobiles .and what happened, and what they did and what 
you did? . 
A. Well, it is a little curve about 50 y.ards, I would say from 
where the wreck happened, and after you came around. the 
.curve the road is perfectly .straight; Craig's truck pulled 
fo the left lane with the intentions of passing the car that 
was in front of him, and speeded up some, so I speeded up 
some myself, pulled over with the intentions of pa:ssing. 
Q. Y<0u had intentions of passing, too? 
A. I intended passing after Mr. Craig got by and I pulled 
over and I would say my left front wheels might 
page 34 } have been six inches-maybe 12 inches over the 
white line, and all at once I just saw some lights 
flash up and that was when they hit. 
Q. Well, now, let me .see if I get the picture on this thing; 
you say y0u planned to pass this car in front of Mr. Craig as 
soon as Mr. Craig had gone byJ 
A. Right, sir. 
Q. Did you make a particular effort to see whether or not 
your way was clear for traffic com.mg the other way? 
A. I did, I pulled over enough from behind the other car 
that I could see. 
Q. Could you see up the road-was there anything to keep 
you from seeing up the road to see whether or not any car 
was coming? 
A. No, was not anything to keep me from seeing in between 
the truck and the car because he had not gotten even with the 
car he was attempting to pass. 
Q. If you could not have seen would you have pulled out 
there to pa:ss l 
A. No, sir. 
Q. And as you looked up the road, I believe, what did you 
-see as you looked up the road-Mr. Craig was passing and 
you were partially over-6112 inches over the center line, what 
did you see? 
A. Craig's truck was just about I would say half way up 
with the car he was attempting to pass, and I just saw some 
lights flash up like that (indicating)-that is all-
page 35 ~ and they hit. 
Q. Let me ask you this-the lights that flashed 
up-were they on the Simmons cad 
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A. Yes, definite I would say they were. 
Q. Could you estimate for this jury just as closely as you 
can, how far apart the Craig automobile was and the Simmons.' 
automobile was when those lights suddenly flashed on! 
A. Well, I would say maybe three car lengths, not over that 
-between 2 and 3 car lengths. 
Q. Between two and three car lengths °l 
A. That is right. 
Q. In other words, just as soon as those lights flashed on,. 
they came together Y 
By Mr. Muse: He has not said they flashed on. You are 
the man said they flashed on-you are saying that, this wit-
ness has not said that. 
Q. I will ask the witness to state whether or not the lights 
flashed on or flashed up, or what happened Y 
A. It was lights flashed on; I am positive the lights did 
flash on because I had not seen any lights, and I had the same 
intentions Mr. Craig had to pass the car that was in front of 
me as soon as I could get to as soon as he got by. · 
· Q. Were the conditions such that you could pass in safetyt 
By Mr. Muse: Object to that-calls for conclusion. 
By the Court: Sustain the objection, he never did pass. 
page 36 ~ Q. You were preparing to pass yourself, I be-
lieve¥ 
A. That is right, as soon as Craig's truck got back on the 
right band side of the road. 
Q. How fast bad you all been traveling-what was your 
speed, sppaorimately, from the time you left Ninton Y 
A. I would say anywhere from 25 to 35 at the most; I would 
say he was running around 35 at the time of the wreck, 30 to 
35 miles per hour. 
Q. And do I understand the car in front was sorta setting 
the pace since you all were following along behind him Y 
A. That is right. 
Q. Now, after those two automobiles came together, that is 
the pickup truck and the automobile came together, what did 
you do? 
A. I stopped. 
Q. Did you apply your brakes °l 
A. I sure did. 
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A. I stopped on the right hand side of the road, I was look-
ing for a place to pull over to get all the way off the road, if 
possible; was not quite wide enough without getting the right 
wheels over the bank like. 
Q. Where, in relation to those two vehicles that came to-
gether, did you stop along side of them or one end or the 
other, or whaU 
A. It was just about at the rear of the car, I would say. 
Q. About the rear of Mr. Simmons' car? 
page 37 ~ A. That is right. 
Q. What did you do at that point? 
A. I asked was anybody hurt and I went on up the ro~d. 
Q. Did you get out of your car? 
A. No, I didn't. 
By Mr. Muse: You did or didn'U 
A. I didn't. 
Q. Did you call through your window to Mr. Simmons and 
Mr. Craig? 
A. I asked if anybody was hurt; I imagine-I don't know 
which one it was but I heard one of them groaning and I knew 
someone of them was hurt. 
Q. So then what did you do? 
A. I was going to the Drive In to have the manager there at 
the Drive In to call an ambulance and the law. 
Q. You were going to the Drive-In Theater? 
A. That is right. 
Q. That was how far from the scene of this accident? 
A. Well 150 to 200 yards, I would say. 
Q. In sight of where the accident occurred Y 
A. That is right. 
Q. Did you, in fact, drive up to the Drive-In Theater? 
A. I drove up to the Drive-In Theater-the car that was in 
front of us went into the theater. 
Q. What were you planning to do when you got to the 
theater? 
page 38 ~ A. I was planning on calling an ambulance first 
thing and the State Trooper next. 
Q. Then what happened, did you actually make those calls 
up there? 
A. No, sir, I didn't; the fellow in front of me was going to 
call the ambulance, I don't know who he was, or anything; 
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I told him-I says well, I am going down here and call the 
ambulance; he says "That is all right, I will call him myself 
or have him called." 
Q. Then what did you do Y 
A. I turned around and went back to the Short Stop which 
is a little restaurant-a little old restaurant used to be down 
there on the right of the road going back into Vinton about 
a quarter mile from where the wreck was. 
Q. In other words, you had to go back by the accident to 
get to the Short Stop Y 
A. That is right. 
Q. What were you going to the Short Stop for? 
A. I went back out there, I was going bac.k more so to. call 
the law than anything else-this fellow was out there, had 
come by then and quite a few people standing there at the 
wreck-six or seven, I guess, had come along since the wreck 
and was standing down there, and I shooed my way on through 
·traffic and went back out there and a fellow standing out there 
said he had done called the law. 
Q. Did you come back to the scene of the accident Y 
A. I came back to the scene of the accident and stayed until 
both vehicles was moved; when the State Trooper 
page 39 ~ got there I carried one of the flares up the road 
and lit it for him. 
Q. When you stopped your automobile and called these 
two drivers to ask if anybody was hurt, by that time had any-
body else gotten to the scene of the accident Y 
A.· It was one car-well, he had done pulled up very close to 
Simmons. 
By the Court: Which way was he going, meeting you or 
passing you, or going in the same direction Y 
A. Simmons? 
Q. The one that pulled up Y 
A. He was meeting me. 
By the Court: All right. 
By Mr. Gregory, (continuing): 
Q. By the time you finished making your inquiry of these 
two drivers as to whether they were hurt and was ready to 
start out and call the law and ambulance, one other car had 
pulled up behind Simmons Y 
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A. One other car bad pulled up behind Simmons and there 
was a person in between the two cars and there was another 
one getting out of the car. 
Q. Do you have any idea who that was f 
A. Somebody said it was the Drewry boys, I don't know 
.actually. 
Q. You don't know yourself who it was f 
A. No, that is right. 
Q. Then between the time you left the scene of this accident 
and the time you got up to this Drive-In Theater 
:page 40 r which you said was something like 200 yards-
A. Something like that. 
Q. -do you recall passing any other automobile approach-
ing you that were going in the same direction Simmons had 
been going, do you remember any other cars besides the one 
you just ref erred to? 
A. I don't remember passing any. 
Q. No other traffic at all up to that time f 
A. No. 
By Mr .. Gregory: Cross examine. 
CROSS EXAMINATION. 
By Mr. Muse: 
Q. That was a pretty hard rain, was it not, Mr. Chisom? 
A. It sure was. 
Q. Heavens just opened up and turned loose, didn't they? 
A. It looked that way for a while. 
·Q. Pretty hard to see was not it 7 
A. Pretty hard to see. 
Q. And that was why you all turned your lights on 7 
A. That is right. 
Q. Matter of fact, you had not had your lights on-if you 
had not had your lights on you just could not have seen, could 
you? 
A. Oh, yes, you could have seen some because it had slacked 
up to where the wreck was out there, it had slacked up con-
siderably to what it was when we left Vinton. 
Q. During the time it was just a down pour yoli 
page 41 } had to have your lights on to see, would not you T 
A. No, you didn't have to have your lights on to 
see. 
Q. How far could you have seen ahead, do you think? 
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A. Without any lights, or with lig·hts Y 
Q. I will take first without any lights Y 
A. Well, you could have seen how to drive, bnt that is about 
all. 
Q. You could have seen how to drive all right, you think t 
A. That is right, you could have seen rio distance ahead 
of you. 
Q. You could not have seen any distance ahead of you, but 
you could ha:ve driven perfectly safe ahead of you Y 
A. That is right. 
Q. If you were driving slowly and carefully¥ 
A. That is right. 
Q. Putting the lights on was just a little extra help-what 
it amounted to-let you see somebody better and let the 
people coming towards you see you a little better¥ 
A. That is right. 
Q. So, while you did put your lights on, you didn't have 
to if you had been driving carefollyY 
A. No, law requires lights after sun down. 
Q. This was not after sun down, was it? 
A. It was around 7 :30 at night; yes, it was after sun 
down. 
rage 42 ~ Q. Sun set on that day at 7 :22, law doesn't re-
quire lights on at sundown-isn't it 30 minutes 
after sundown Y 
A. Sundown, I am pretty sure. . 
Q. Any way, we can deal with that later if necessary; I 
don't think it is necessary. How long had you been following 
these two cars Y 
A. I followed Craig from Vinton. 
Q. From Vinton Y 
A. That is right. 
Q. The man in front-he continued to drive at what speed f 
A. I would say around anywhere from 25 to 35 miles an 
hour-I would say around 30. 
Q. On his side of the road Y 
A. That is right. 
Q. And Mr. Craig decided to pass him, you could tell that 
hy the movement of his truck Y 
A. He decided to pass, yes, sir. 
Q. And you pulled over and-you pulled over a little to 
tbe left¥ 
A. That is right. 
Q. With your left front wheels right even-
A. Six to 12 inches across the white line. 
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Q. Six to 12 inches to the left of the white center line and 
when the front of Mr. Craig's truck reached about the center 
of the automobile, as best you could guess, that is when the 
crash took place 1 
page 43 ~ A. Just about, yes, sir. 
Q. The crash took place between bis car and this 
car bere1 
A. Yes, sir. 
(~. And just at the moment of the crash you saw the lights 
for the first time 1 
A. That is the first time I saw any lights, looked like just a 
split second in between I saw the lights and there was a crash, 
tba t was all. 
Q. Just a split second. Now, we will have that for the 
first automobile-I better move them up or I will have a wreck 
over here-there is the front automobile (indicating), the 
tail end is curled up a little but, that will do I reckon, there 
is the front automobile (indicating)-tbere is Mr. Craig's 
truck (indicating and there you are (indicating) 1 
A. That is right. 
Q. Going in that direction, that is east-headed in that 
direction¥ 
A. We were heading east. 
Q. That is the way I have them lined up here 1 
A. Right. . 
·Q. This one is the front automobile 1 
A. That is right. Q. This is Mr. Craig's truck1 
A. Right. 
Q. This is you 1 
A. Right. 
page 44 ~ Q. This car was going around 30 miles an hour, 
approximately 1 
A. I would say so. 
Q. I realize as you have indicated might have been some 
faster, might have been some slower'? 
A. That is right. 
Q. Here is Mr. Craig behind him and all of you going about 
the same rate of speed 1 
A. Right. 
Q. And about the normal distance apart, I would say-is 
that correcU 
A. I would sav so. 
Q. Normal distance, and Mr. Craig pulls around here to 
pass, you pull over just a bit and when his truck gets 
42 Supreme Court of Appeals of Virginia 
Irvin Eugene Chisom. 
jn about that position you were in about this position (in-
dicating)? 
A. Yes, sir, when he was in the left lane I was still on my 
right-hand side. 
Q. I have tried to put you on the right-hand side, with 
jul:'lt the front-
A. Just barely the front end of my car over-in other 
words, I was sitting in a diagonal shape like. 
Q. Your left front wheel was just 6 or 12 inches to the left 
of the white line, that was what I was trying to get, that was 
the relative position of the three cars? -
A. That is right. 
Q. This is the first car, that is the truck and that is you 
(all indicating)? 
page 45 ~ A. Right. 
Q. And just before the impact took place is when 
you :first saw the lights? 
A, rrhat is when I first saw any lights. 
Q. Why did you want to pass-raining-highway was wet, 
was not it? 
A. Yes. 
Q. Water pouring down that highway, wasn't itf 
~: No, water was not pouring down the highway, it was 
rammg. 
Q. And there was plenty water there, was not there? 
A. It was water, yes. 
Q. Highway was wet? 
A. Highway was wet. 
Q. Shoulders were wet-shoulders were wet, too? 
A. Yes, I would say the shoulders was wet, but not ex-
tremelv wet. 
Q. Been raining, had not it? 
i\ ... Yes, been raining :fifteen to twenty minutes, I would 
Bay. 
Q. You all had been following a car out of Vinton whose 
driver was going around 30 miles an hour on his side of the 
highway, and you and Mr. Craig were on your side of the 
highway just this side of-or a couple hundred yards this 
side of where there was a theater-drive in theater? 
A. That is right. 
Q. And you were going to turn into the theater? 
page 46 r A. No, sir, I was going home. 
Q. Where do you live f 
Q. You had not intended going to the theater? 
A. No. 
Patrick Simmons v. Lennox 0. Craig 43 
Irvin Eugene Cliisorn. 
Q. I misunderstood you. 
By M.r. Gregory~ That was for the purpose of calling the 
:ambulance, .Sena tor. 
Q. Why were you in such an all-fired hurry to pass and 
!get around that automobile in front of you 1 
A. We had not been in no such a big hurry because we had 
:a broken line-both of us-we had only followed him because 
it was raining too hard to pass down through there where 
it was a broken line for both parties. 
Q. You mean he was just going too slow for you1 
A. That is right, yes. 
Q. How fast did you want to go under those conditions f 
A. I was aiming to run around 40 or 45 when the road was 
wet, but when it is raining about 30 when it is ice or snow-
:anything that is safe to drive when it is ice or snow. 
Q. How is that 1 
, · A. No speed is safe driving considering the curve when 
it is ice and snow on the road; right there the road is per-
fectly straight. 
Q. How long had it been straight up to this point 7 
A. About 75 yards I would -say. 
page 47 } Q. That little curve you are talking about is a 
little small curve-you can see around that curve? 
A. No, a little hollow right in there, and as soon as you 
go over that hill you can see around the curve. 
Q. Why did you all wait for a mile out ,of Vinton before 
you attempted to pass? 
A. Because it was raining so hard was the reason I waited 
:and I imagine that is the same reason he waited. 
Q. You didn't think it was safe to pass until you did 
attempt to pass? 
A. I didn't try to pass until I was positive of being safe, 
myself. 
Q. But you intended passing1 
A. My intentions were to pass him as soon as Craig cut 
back on his side of the road, yes, sir. 
Q. When this accident happened you were still on your 
side of the road with the exception of a few inches 1 
A. That is right, yes, sir. 
'Q. And Mr. Craig· was entirely on his left-hand side of the 
road1 
A. He was on his left-hand side of the road. 
Q. Entirely soi 
A. Entirely. 
. . 
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Q. Was he in the center of the left-hand side, oc was he 
closer over to the- · 
A. To the left-hand side. 
page 48 ~ Q. -to the left-hand side? 
A. I would say more to the left-hand side than he 
was to the center, yes, sir. 
Q. So at the time this accide:nt happened, one thing is dead 
certain, isn't it, that Mr. Craig was entirely on his left hand 
side, over there close to the edge of the hard surface Y 
A. He was more left than he was right; he had plenty room 
in between him and the car he attempted to pass. 
Q. Tell us where this man's car was here-the man I am· 
representing, where was his car T 
A. On the right-hand side. 
Q. On whose right-hand side¥ 
A. His right-hand side. 
Q. Entirely on his right-hand side¥ · 
A. Entirely on his- right-hand side and Mr. Craig was on 
the left-hand side. 
Q. Mr. Craig was entirely on bis left-hand side! 
A. That is right. 
Q. Perfectly straight-o-way? 
A. Jnst as straight as an arrow. 
Q. Just ag, straight as an arrow, was not iU 
A .. Right. 
By M:r. Muse= That is an; thank you, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Gregory: 
Q. Mr. Chisom, as I understand your answer to Mr. Muse 
over there-is there any question in your mind at 
page 49 ~ all but what you could see up that road and could 
see if anything was coming? 
· .A.. No, you could not have seen not over 50 yards at the 
most, if that far, without lights on because it was foggy, it was 
raining1 was not raining near as bad as it had been raining, 
but it was still raining. 
Q. But you stated, I believe you say you didn't try to 
pass-you weren't preparing to pass until you were positiv~ 
it was safe? 
A. That is right. 
Witness stands aside. 
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MR. ZACK A. CRAIG, 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
By Mr. Woodrum: 
Q. Mr. Craig, I am going to ask you some questions, when 
you answer just look straight ahead-I will be able to under-
stand your answers and Mr. Muse and the jury and the Judge 
here will understand you-talk straight ahead-you are Zack 
A. Craig1 
A. That is right. 
Q. Speak up a little bit, Mr. Craig so they can hear you 1 
A. Yes, sir. 
* * * * * 
page 58 r 
* * * * * 
By the Court: Members of the jury, you will consider the 
stipulation of counsel and the letter of Dr. Fisher 
page 59 r along with the other evidence in the case before 
you. 
Bv Mr. Woodrum: Plaintiff rests. 
By the Court: Members of the jury, I am going to adjourn 
insofar as you are concerned until 2 o'clock so you can get 
your lunch. While you are out, don't discuss this case with 
anyone nor permit anyone to discuss it with you, and report 
back to the jury room at 2 o'clock. 
Court and counsel retire to Chambers: 
By Mr. Thornton: May it please the Court, we want to 
make a motion to strike the plaintiff's evidence on the ground 
that the plaintiff has not, under any possible facts, made out 
a case to go to the jury-(1) there is absolutely no evidence 
of any primary negligence on the part of Simmons, and (2) 
plaintiff's own evidence and that of his witnesses, show be-
yond any shadow of a doubt that the plaintiff, as far as his 
claim is concerned, is guilty of negligence as a matter of law 
which proximately contributed to his accident. 
It was a straight stretch of road. The plaintiff admits that 
he attempted to pass an automobile-of course he admits he 
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did not sound his horn. He says he looked but he did not see 
our car. He is trying to imply the reason he could not see 
was that our client, in some manner or means turned on his 
lights but an instant before, and the plaintiff's own 
page 60 ~ evidence indicates the only thing was the plaintiff 
just passed that car ahead of him without seeing 
the lights until he got out in the lane. There is no conflict 
at this point. It is a little bit suprising to me from what I 
had understood was to be the plaintiff's case, in that the de-
fendant, Simmons, had lights on the car-the plaintiff said 
he saw lights and he simply can't explain why he didn't see 
them until the moment of impact. There you have us on our 
side of the road at a slow rate of speed, with lights on and 
get hit by a car on the wrong side of the road. As I say, I 
can't see any credible evidence other than the sheerest specu-
lation and surmise to base any claim of primary negligence 
on us. Even more strong, of course, is the very strong sec-
tion of the Code concerning passing an automobile-you have 
to (1) ~ound your horn before passing; and (2) you are to 
keep the left side of the road until you can ascertain that 
you can pass a car headed in the same way with sa:f ety; and 
then the statute further provides that you shall give way to an 
oncoming car. It is our position that there is just simply 
absolutely nothing in the way of credible e.vidence on which a 
jury could base a verdict for the plaintiff in this case. 
By Mr. Woodrum: If your Honor please, the theory of the 
plaintiff's case is, of course, quite clear that the plaintiff 
stayed behind this automobile which he was follow-
page 61 ~ ing until he ascertained that he had arrived at a 
straight stretch of road; that he moved slightly 
into the left lane and looked ahead to determine whether or 
not there was any oncoming traffic, and that this was all that 
any careful and prudent man should have done under the 
circumstances. He saw nothing and moved on completely 
into the left lane, and the lights of the Simmons car suddenly 
flashed up in front of him. Now, that testimony is sub-
stantiated fully by the testimony of Mr. Chisom who was 
following immediately behind the plaintiff, who, likewise, 
moved partially into the left lane and stated that he had a 
clear view of the road ahead and that he saw no lights, and 
that the lights, when he first saw them, weren't more than 
2 to 3 car lengths ah~ad of Craig. 
Now, it is quite true that a man undertaking to pass another 
car, must exercise reasonable and ordinary care in deter-
mining that the passing can be made safely. However, there 
is no prohibition on passing another car. 
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Our theory is that under the weather and circumstances 
prevailing at this time-it had been raining and was still 
raining-it was somewhat fogg'Y and it was getting dark-that 
all that the plaintiff was required to do was to ascertain that 
there were no cars coming as evidenced by lights which any 
:approaching car should have had on, and that had the Sim-
mons car had on its headlights the passing would not have 
been undertaken. That, again, is substantiated by Mr. 
Chisom's testimony that he likewise, was ready to 
page 62 } pass and would have passed. 
Now, there is one other, further interesting bit 
,of evidence which is based solely on the plaintiff's statement 
and which was brought out by the defendant in his cross 
examination-that is that several days after the accident the 
-defendant, Mr. Simmons, visited the plaintiff in the hospital 
and asked the plaintiff ·'Did I have my lights on''? 
By Mr. Thornton: And the plaintiff said "Yes." 
By Mr. Woodrum: I think he said that at that time he was 
under anaesthesia, he does not know what he said; if he said 
yes, what he meant was the lights did flash on immediately 
before the impact. 
There is no evidence here of any excessive speed on any-
body's part. The evidence is that the car which Craig and 
Chisom were following was proceeding 25 to 30 or 35 miles 
an hour,-I think Chisom :finally settled on approximately 30, 
give or take a little bit-certainly there is no evidence either 
as a matter of law of as a matter of fact, that in passing a 
car on a perfectly straight stretch of highway, that is going 
30 miles an hour, is any negligence. Our theory is that the 
negligence in this case is the negligence of the defendant in 
failing- to have his lights on at a time when re-
page 63 } quired to do so. 
By Mr. Muse: l\Iay I add this, your Honor? 
This was a bad, rainy condition-heavens were pouring down. 
Now, these men, none of them says-the plaintiff nor Chisom, 
that the lights weren't on; they said they suddenly saw them. 
They tried to infer from that that because they just suddenly 
saw them that the lights weren't on, but that is not proof at 
all. The whole situation is a little-I would not say ridiculous 
because I don't mean it that way, but it is most unusual-here 
is the heavens opening up-a down pour-officer-I thought 
he said he stopped over there, but I might be wrong, but he 
said he was going mighty slow and would not have passed 
anybody in the midst of the down pour where he was-I realize 
he was a few miles away, but here we have Chisom driving 
behind this plaintiff who was in a truck and it is not a ques-
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tion of what he saw but what he was in a position to see-he 
was certainly in the third car and 01Je was blocking his· view 
straight ahead and plaintiff's: truck was passing-they are-
following a car and they are not satisfied with the speed that 
car was going and they pull around-plaintiff, Mr. Craig~ 
does, to the left and just as he gets even-wherever the front 
of his car is-Chisom says it was about half way up by the 
ca.rand Mr. Craig thinks he was probably parallel and even 
with it, not certain about it, though-and under that weather 
condition they suddenly see a light of a car that is on its side 
of the road-now, I submit from that, the jury, if 
page 64} this case stops right here now, could not do more 
· than conjecture-they have not made out a case. 
That is all I care to say. 
By Mr. Woodrum: May I make one brief comment, then 
I am through T There has been reference here that the heavens 
opened up-a down pour-and as Mr. Thornton pointed out 
in the opening remarks this is a situation where you have 
summer showers, in one area you might have tremendous rain 
and in an adjoining area possibly only light rain. Coming 
out of Vinton there was a tremendous down pour, it had 
slackened off at the scene of the accident. That is the testi-
mony here. 
The second thing, it seems to me this is the exact type case 
that should go to the jury. If the jury should determine in the 
exercise of proper care Mr. Simmons was required to have 
his head lights on, and if they should further determine that 
he did not have his head lights on until immediately prior 
to the impact, then certainly Mr. Simmons was guilty of negli-
. irence. Both Chisom and Craig have testified that they looked, 
that had the head lights been there they would have seen them, 
that they didn't see them and the only conclusion is that th~ 
headli.~;hts weren't there when they first looked. 
By the Court: What about the duty of the plaintiff to have 
his own headlights on and to observe what could have been 
seen in the headlights of his own car? How far is he sup-
posed to be able to see ahead-he said his head-
page 65 ~ lights were on? 
Bv Mr. Thornton: 300 feet is the statute. 
By the Court: In addition, your witness Chisom said that 
you could not see without lights over 50 yards ahead, which 
means. he could see without lights 50 yards ahead and should 
have seen an oncoming car 50 yards ahead whether he had 
them on or didn't. ·wnat I am wondering, even assuming- at 
this stage of the game that the defendant, Simmons, had no 
lights on at all, and that he was negligent, what sould the 
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position of the plaintiff be as to contributory negligence not 
seeing him in his own lights Y 
By Mr. Woodrum: Under the weather conditions prevail-
ing at that time, it is entirely conceivable to me my own lights 
alone might not make me discern a car. 
By Mr. Gregory: The Trooper stated the primary pur-
pose, as far as he was concerned, was to identify yourself as 
to an oncoming automobile-let oncoming traffic know you 
were coming. 
By the Court: He said he was 10 miles away at the time 
and didn't remember whether he had his lights on or off at the 
scene of the accident, but the man who did have them on, 
Chisom, said you could still see 50 yards. 
By Mr. Muse: He answered that, I think-you can go 
around a car and in doing so the law requires you to do two 
things-one, to blow your horn and the other see 
page 66 ~ that you can get around in safety. 
By Mr. Woodrum: You don't pass at your 
peril, you blow your horn for the vehicle which you are pass-
ing. The law requires reasonable care, and reasonable care 
would entitle me to assume, if the weather conditions required 
lights and I had my lights on, vehicles approaching me would 
likewise have their lights on. 
By the Court: In addition, nobody has ever said Simmons 
didn't have lights on. 
By 1\fr. Gregory: I think Mr. Chisom was on that question 
when you interrupted me or objected to some statement I 
made, and I rephrased the question, and he said the lights 
came on. 
By the Court: He said the lights flashed up on the Sim-
mons car; I wrote it down. · I don't know whether he flashed 
up over a rise, but that would not excuse him-I think you 
have to see yourself. I don't know-it is a rather unique 
situation that the sole proximate cause, under your theory 
would have to be the negligence in Simmons not having any 
lights on-that that would be the sole proximate cause of the 
accident. If he could see, or should have seen with his own 
lights, the Simmons car whether he had any lights on or not, 
he would still be negligence would not he, contributorily Y 
For the time being, I am going to overrule the motion, in view 
of the counter claim which is present, but at the end of all 
the evidence, of course, it may be renewed. 
page 67 ~ By Mr. Thornton: We except. 
At this point adnourment is taken for lunch until 2 o'clock 
p.m. 
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AFTERNOON SESSION. 
April 12, 1956. 
The following evidence was untroduced on behalf of the 
defendant: 
MR. PATRICK SIMMONS, 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
Bv Mr. Thornton: 
·Q. Mr. Simmons, where do you live, sir? 
A. Live in Vinton. 
Q. Vinton? 
A. That is right. 
Q. Speak up just a little bit louder, this is a big room and 
your voice does not carry so well in this room. Where do 
you workY 
A. Work for the N. & W. Railroad, Clerk at the freight sta-
tion. 
Q. Now, Mr. Simmons, were you driver of the Nash auto-
mobile which was run into by a truck driven by Mr. Craig over 
here? 
A. Yes, sir. 
page 68 ~ Q. What model car were you driving? 
A. '51 Nash. 
Q. '51 Nash? 
A. That is right. 
Q. I call your attention back to August 2, 1954. At the 
time of this accident, sir, which direction were you proceed-
ing? 
A. I was proceeding west. 
Q. On what road, sir? 
A. Route 24. 
Q. Route 24? 
A. That is right. 
Q. And that is the road that I call the Stewartsville Road 
out of Vinton, is that correct Y 
A. That is right. 
Q. Proceeding west-now would that be towards Vinton 
or towards Stewartsville 1 
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A. Toward Vinton. 
S1 
Q. Toward Vinton,, where had you come from, Mr. Sim-
moru;; 7 
A. WeH, I had g'{)tten a call to come to tbe parsonage a.nd 
,service a water pump that had stopped running ·at the par-
:sonage where I go to church at Stewartsville and I had got a 
icall to go down tbere and -service the water pump; in the mean-
time I bad gone down and serviced the pump and was on my 
wav back home. Q. On your way back home at the time this accident hap-
pened 7 
A. Y e-s, sir. 
page 69} Q. Are you familiar with the road from Vinton 
to Stewartsville 7 
A. Yes, -sir, travel it on an average of three times or more 
:a week. 
Q. How long have you lived in that area-Vinton-Ste-
wartsville-down there T 
A. Born and raised in Bedford County, lived in Bedford 
County all my life except a little bit of time during the war 
I was away, and from then on I have been living in Vinton 
·since the war. · 
Q. Describe for us a little bit the character of that road, 
how that road runs before you get up to this straight stretch 
where the accident happened 7 
A. I don't know just what you mean. 
Q. Let me express it this way-do you recollect coming 
over the top of the hill at the Drive-in TheaterT 
A. That is right, yes, -sir. 
Q. You recollect driving before you got to the top of that 
hill? 
A. Yes, -sir. 
Q. Approximately what time of the evening did you pass 
·along that part of the road 7 
A. Approximately 7 :30-I don't know exactly, may have 
been five or ten minutes earlier, or maybe a minute or two 
later, I don't know-approximately 7 :30, around there. 
Q. When you left Stewartsville, Mr. Simmons, was it dark? 
A. No, sir. 
Q. Was it raining when you left Stewartsville? 
page 70 } A. No, sir. 
Q. As you proceeded toward Vinton, did you 
turn your lights on-was it dark. enough to turn your lights 
on as you proceeded towards Vinton? 
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A· N Oi I didn't turn my lights on until it started sprinkling 
rain. 
Q. In other words, when you left Stewartsville and started 
towards Vinton, it was not raining~ 
A. Absolutely not. 
Q. An.d at some point in there it started to ra:int 
A. That is right. 
Q. Can you tell approximately the bes:t of your knowledge,. 
when the rain began¥ 
A. Well, if started just before I got to the Drive-In Theater 
-in other words, just a few hundred yards before I got to 
the Drive-In Theater it began to sprinkle rain. 
Q. Now, when you got up-let me put it this way, Mr~ 
Simmons, at the time of this accident-first, at the time of 
this accident wa:s it raining¥ At the time the accident oc-
curred~ 
A. At the time the accident occurred¥ 
Q. Yes, sir¥ 
A. It was pouring down rain at the time the accident oc-
curred. 
Q. Pouring down! 
A. That is right. 
Q. Can you recollect where your car was on the 
page 71 ~ road at the time it started pouring down rain, as 
you call it¥ . 
A. In other words, how far away from the accident-is that 
what you mean¥ 
Q. Yes, sir¥ 
A. Well, it was raining rather hard when I got to the 
theater on top of the hill which is about 425 steps from the 
scene of the accident. 
Q. You say 425 steps-how do you know that~ 
A. Beg your pardon 1 
Q. How do you know it was 425 steps¥ 
A. I stepped it off. 
Q. You stepped it ofH 
A. That is right. 
Q. Did I request you to do that or Senator Muse ask you 
to go out there and step that off¥ 
A. Yes, sir. 
Q. And did you have your lights on at the time of this acci-
dent? 
A. At the time of the accidenU 
Q. Yes? 
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A. Yes, sir. 
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Q. Any doubt in your mind about whether you were driving 
along there without your lights Y . 
A. No, sir, it was the only way you possibly could drive 
and see after you left the theater was by the vision you had 
on the shoulder of your road, and it was the only vision you 
could possibly have. 
page 72 ~ Q. Where did you turn your lights on Y 
A. Just before-I cut the windshield wiper and 
lights on just before I got to the Drive-In Theater. 
Q. You cut them on just before you got to the Drive-In 
Theater? 
A. That is right, just before I got to the top of the hill. 
Q. Just before you got to the top of the hill Y 
A. Yes, sir, that is right. 
Q; Just before you came over the top Y 
A. That is right. 
Q. Did you ever turn them off? 
A. Well, if I did it was after the accident. 
Q. Did you turn them off as you went down the hill in that . 
rain? 
A. No, sir. 
Q. Were your lights burning at the time this truck ran 
into you? 
A. Yes, sir. 
By Mr. Woodrum: I object to the continued reference by 
the defendants of the fact the truck ran into the automobile; 
the evidence here is there was a head-on collision between two 
vehicles-not a question of the truck coming into the auto-
mobile, or the automobile running into the truck. 
By Mr. Thornton: You all grant there was a collision be-
tween the truck and Mr. Simmons' car on his side 
page 73 ~ of the road, is what I am getting at? 
By Mr. Woodrum: Yes, sir. 
Q. Mr. Simmons, approximately what speed were you driv-
ing down that .hilU 
A. Oh, I was creeping along approximately 20 miles an 
hour. · 
Q. Did you see any traffic approaching. you as you came 
down the hill? 
A. Well, yes, I could say I was meeting one car as far as 
I knew. 
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Q. You saw one car coming towards you Y 
A. One car, as far as I knew. 
Q. Did it have its lights on Y 
A. Yes, sir. 
Q. You just go ahead and tell this jury in your own words 
what you can recollect about the accident from that point? 
A. Well, I was going on down the hill and approximately 
20 feet I would say-you know raining hard could be wrong 
a few feet either way-before I got meeting this car-just as 
I was meeting the car-just before I got to it I saw one head-
light bearing out from behind it, another headlight and a 
crash, and that was the story. .. 
Q. Did you have time to stop your car before the collision Y 
A. No, sir, my car was rolling, I didn't even have 
page 74 ~ time to apply the brakes to the extent-of course, 
it was the natural thing to do to attempt to apply 
the, but as far as the brakes being effective, I don't think so. 
Q. Were you on your proper side of the road at that time? 
A. Yes, sir ; I was in 6 inches of the shoulder of the road. 
Q. Why were you driving so slowly, Mr. Simmons? 
A. Well, that was the only vision I had; in other words 
the vision I had was from the light shining on the right shoul-
der of the road, and it was just a terrific rain storm and it was 
the safest possible speed you could drive and be safe. 
Q. Were you injured in the accident, Mr. Simmons Y 
A. Yes, sir, I got a right nasty cut across my chin, I got a 
lick on my knee on the dashboard of the car, and my hip was 
knocked out of place for a while. 
Q. Did you stay in the hospital, Mr. Simmons Y 
A. No, sir, they released me at the hospital. 
Q. They released you at the hospital Y 
A. Yes, after sewing up my chin-took several stitches in 
my chin. 
Q. Took several stitches in your chin? 
A. Yes, sir. 
Q. Is there a scar left there on your chin Y 
A. Yes, sir. 
Q. Come on down here so the jury can see that. 
(Witness shows scar to jury) 
page 75 ~ Q. Raise your chin up, is this what you got in the 
accident (indicating) Y 
A. Yes, sir. 
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IQ. Did you lose any time from world 
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A. I was off two days-in other words-I was not able to 
manipulate around on my leg very well, sore, stiff,-sore all 
over, all through my chest. 
Q. So what is it you do, Mr. Simmons t 
A. I do clerical work, that is all. 
Q. For the N & W 1 
A. Yes, sir. 
Q. At the freight station 1 
A. That is right. 
Q. Approximately in money, what would those two days 
:amount to? 
A. Well, I don't know exactly-I am on a monthly basis, I 
was on the minimum rate at that time, I think was making 
:around $300 a month at that time. 
Q. $10 or $12 a day, then or $15 a dayt 
A. That is the rate we had. 
Q. How badly was your car damaged? 
A. Total loss. 
Q. Car total loss 7 
A. That is right. 
Q. Mr. Simmons, when you came over the top of that hill 
:and you said it was raining hard, I want .to be certain the jury 
understands the way you recollect that rain. Was 
page 76 r that a medium heavy rain, a hard rain, a down 
pour, or how would you describe it t 
A. Well, I don't remember of being out in a rain that I had 
less vision than the rain I was driving in in my life. 
Q. Did you have any trouble seeing7 
A. Yes, sir, it was difficult. 
Q. Even with your lights on t 
A. Even with my lights on. 
Q. Mr. Simmons, after the accident, did you get out of your 
cad 
A. vVell, after a time I did. The .door was froze on my right 
·side-on the right side of the car, and I got a right nasty 
lick on the chin and the blood was running all over me and I 
hesitated for some time-I don't know just how long-it was 
not very long, of course, but I hesitated and tools was piled 
up over in the opposite side, and eventually I got out. 
Q. Did you see Mr. Craig over there in his cad 
A. Yes, sir. 
Q. Did you talk to him? 
A. Yes, sir. 
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Q. Tell the jury what Mr. Craig told you at that time?: 
A. When I got out of the car and I walked around after 
two or three minutes, I reckon-I walked around and the first 
thing I asked him was he hurt and he told me his leg was 
injured, he did not know to what extent, he could not get out 
of the car; and I says wel~ I can't help you out for I am in-
jured also; I asked him what was the matter with him and 
he told me-he says ''You know I saw your lights, I thought 
they were coming over the hill'' and he says '' I 
page 77 ~ had some feed on the back end of the truck I didn't 
want to· get wet" and that is about the extent; I 
says well, I can't do you no good, I am going back and get in 
my car, and I went back and opened the door on the ditch 
side of the car and sat in the car with my feet hanging on the 
outside of the car and sat there a minute or two until some 
boys came from the Drive-In theater. 
Q. Mr. Simmons, did you talk to Mr. Craig again follow-
ing this accidenU 
A. I talked to him two days later in the hospital. 
Q. You talked to him two days later in thehospitaU 
A. Yes, sir, that is right. 
Q. You tell this jury what your conversation was with Mr. 
Craig in the hospital two days lated 
A. Well, I went to see Mr. Craig for the simple reason that 
his son didn't come to see me. 
Q. His son did or didn't Y 
A. Didn't come to see me; Officer Wade brought Mr. Craig's 
son while I was in the hospital that evening, around to see 
me and told me that he had made arrangements with Mr. 
Craig's son to drop by my house next day and settle this. 
Q. Did you go to the hospital and talk to Mr. Craig! 
A. Yes, sir. 
Q. Did Mr. Craig make any statements about the happening 
of the accident at the hospital Y 
A. Yes, we talked about it a little bit-we talked about his 
condition, how badly he was hurt, how he was feel-
page 78 ~ ing and I asked him-I told him about riding on the 
bus up to the hospital with a friend of his who told 
me there were rumors I didn't have my lights on my car. 
Q. Did you ask him thatY 
A. I asked him about the lights on the car and he said 
''The lights was on the car when I hit it''-two days later. 
By Mr. Thornton: That is all; answer Mr. Gregory's ques-
tions. 
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Q. Mr. Simmons, you are talking about at the time of the 
accident, as soon as the accident was over, you said something 
about your hip was knocked out of place-you didn't mean 
knocked out of place, you meant you had a lick on iU 
A. I got a lick on my hip and I could not move in the car. 
Q. You were able to get out and walk in a little while 7 
A. In a little while after getting the kinks out of me, would 
be proper. 
Q. You say you missed two days from work, is that correct 7 
A. That is right. 
Q. Your pay check ·was not deducted for those two days 
you were off from work, was it 7 
A. Yes, sir. 
Q. I thought you said on direct examination that you were 
on a monthly basis 7 
· A. We are on a monthly basis, but we have to 
page 79 ~ have relief men for our work on a monthly basis. 
Q. You aren't paid on a monthly basis 7 
A. We are paid on a monthly basis-definitely paid on a 
monthly basis. In case we lose any time, though, it is de-
ducted. 
Q. How far is this ·water pump that you had been working 
on-how far is thaU 
A. I beg your pardon, I didn't catch what you said. 
Q. How far is the water pump that you were working on 
from this accident-from the .. place this accident occurred 7 
A. I imagine about 51h or 6 miles. 
Q. That is at Stewartsville7 
A. That is right. 
Q. What time did you leave down there, sid 
A. Well, I don't know, I left down there about, I reckon 
I had been on the road about ten minutes-10 or 12 minutes, 
something like that. 
Q. Left between 7 :15 and 7 :20? 
A. That is correct. 
Q. What had your speed been 7 
A. I was driving along at a reasonable rate of speed all 
the way up the road. 
Q. I understand you are very definite you were traveling 
20 miles an hour later on; I wondered if you could be equally 
as definite as to the speed you were traveling before that 7 
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A. I drove along that road from Stewartsville 
page 80 ~ 30--40-45 miles an hour •n average trip to Stewarts-
ville and back. 
Q. Then you cut your speed down in half after you came 
into the rain Y 
A. Cut it down half or more. 
Q. ;Before you came to the rain, or where Y 
A. No, after we was in the midst of the rain . 
. Q. And it was not dark or raining when you left Stewarts-
ville¥ 
A. No, I didn't have my lights on but just a little ways 
down the road before the accident happened. 
Q. Let me show you this photograph here-this is the road 
-24--looking east Y 
A. That is right. 
Q. This is the Drive-In Theater up here on the right? 
A. Right. 
Q. Was it in that vicinity up there that you first hit the 
rain and turned your lights on Y 
A. It was raining when I passed the Drive-In Theater and 
the thought in my mind was to stop there. and I said well, it 
isn't raining too bad now, and on second thought I went on, 
and it was raining-that was the only possible place I could 
have pulled off the road. 
Q. So it was not raining too badly as you passed the Drive-
In on second thought¥ · 
A. As I passed the Drive-In it was raining a good stream. 
Q. But your second thought, as you stated, it 
page 81 ~ was not too bad, so you came on Y . 
A. I came on and rain got more-in other words, 
got harder all the time. 
Q. But your second thought at the Drive-In which was a 
couple hundred yards from the scene of this accident, was it 
was not raining too hard-you would drive on home. 
A. I figured I could drive on home. 
Q. Now, was it at that point you decided to turn on your 
lights and wiper¥ . 
A. No, my lights and wiper were.both on then. 
Q. At what point did you turn those on Y 
A. Just around before I got to the theater. 
Q. You turned them on just before you got to the theater Y 
A. That is right; in other words, storm was a very sudden 
down pour of rain, it all happened in just a span of minutes. 
. Q. And then when you first got into some rain it was along 
about the Drive-In Theater, is that right? 
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Q. Then when you got into it on second thought it was not 
raining too hard and you just decided FO drive on your normal 
course down the grade to go to VintonJ is that correct¥ 
A. That is right. 
Q. Then the next thing I believe you said you say-how far 
had you gone on by the Drive-In Theater would you estimate, 
before you saw these headlights? 
A. Well, headlights and all was right at the scene 
:page 82 } of the accident; in other words it all happened in 
just about a moment's time . 
. Q. I am asking you, sir, to estimate how far you had gone 
by the Drive-In Theater? 
A. Before I recognized the car I was meeting Y 
Q. Yes, sir¥ 
A. Oh, I beg your pardon, I didn't quite catch what you 
meant. 
Q. Before you saw the headlights Y 
A. I don't know, I was driving down that road kinder slow 
.and I reckon I was down on that road about half the distance 
between the Drive-In and the accident before I reaiiied I 
was meeting a car. . · 
Q. That is 212 steps according to your calculation, is that 
right¥ · . 
A. I said approximately half way, I would not say 212 steps. 
Q. I understand, but I am trying to get some relative basis 
in my mind as to where the vehicles were. As these events 
transpired and you first saw it, you first stated the distance 
from the scene up to the Drive-In theater was 425 steps, and 
you then said you had gone about half that distance before 
you fir~t realized an automobile was coming-you :first saw 
.some headlights coming'? 
A. That is right. 
Q. That means you probably traveled half that distance, or 
roughly in the space of about 212 steps, somewhere 
paage 83 ~ in that neighborhood-then the other automobile 
when you first realized it was coming, if it was 
.coming the same speed you were coming, must have been 
:about 400 steps from where you were at that point. In other 
words, over 200 to the point of impact and whatever distance 
the automobile traveled coming towards you up to the point 
,of impact? 
A. I imagine-I don't know how fast the other car was 
_traveling-I would not say anything about his speed, but I 
, didn't pay too much attention to the oncoming car. In other 
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words., I was looking at the vision I had from my headlights 
out in front, vision on the shoulder of the road. 
Q. The fact remains, as I understand it from your testi-
mony, you first noticed this automobile coming towards you,, 
the headlights of it rater? when you were approximately half 
way between the Drive-In Theater and the point of impacU 
A. Well, the best I remember, that is about right, I ain't 
going to be too sure. 
By Mr. Muse: You ask the witness a question but don't 
give him time to answer-I can't hear the witness more than 
half the time. 
By Mr. Gregory: Just let me say this, Mr. Muse in re-
sponse to that, I think the witness has been very definite on 
direct examination. 
By the Court: Let's don't get into any comments on the 
evidence, you ask the questions and Mr. Simmons, 
page 84 r you answer-and let's get ahead. 
By Mr. Gregory: Thank you, sir. 
Q. Would you say you were approximately 200 steps from 
the point of impact when you first saw the headlights. of the 
oncoming automobile Y 
A. That is approximately right. 
Q. Now, I believe on direct examination you stated that you 
saw the headlights of one automobile! 
A. Only one automobile did I see. 
Q. One vehicle Y 
A. One vehicle until I saw Mr. Craig's lights pull out from 
behind the vehicle. 
Q. Did you subsequently find Mr. Craig was directly be-
hind the automobile you saw the lights on'l 
A. State that again, sir. 
Q. Did you subsequently find Mr. Craig was directly behind 
the automobile on which you saw the lights? 
A. Mr. Craig was behind the car I saw the lights on. 
Q. Did Mr. Craig have his lights on °l 
A. Yes, sir. 
Q. Now, did you subsequently find out that Mr. Chisom 
was behind Mr. Craig? 
A. Well, I didn't know there was a third car in that line 
of traffic. 
Q. You have no recollection of l\fr. Chisom stopping and 
talking to you Y 
page 85 ~ A. If Mr. Chisom eved called to me, I don't re-
member. ·· 
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Q. Would you say then Mr. Chisom, when he testified from 
this chair here that he rolled down his window and called to 
you, that he was mistaken about that? 
A. I say Mr. Chisom didn't ask me anything about any car, 
any accident, or anything, any way, shape or form. 
Q. Did Mr. Chisom say anything to you Y 
A. Didn't anyone say anything to me whatsoever until after 
the rain had kindly subsided and people began to flock out. 
The first thing I remember seeing any people was a group of 
boys coming from the Drive-In Theater down there after the 
accident. 
Q. You don't recall seeing Mr. Chisom immediately after the 
accident? 
A. No, sir. 
Q. Mr. Simmons, did I understand you to say that you 
weren't paying too much attention to this oncoming car, but 
that you were looking at the shoulder of the road? 
A. That is right. 
Q. Let me ask you this-if you could see an automobile ap-
proaching you, see the lights of an automobile approaching 
you better than 200 steps away-considerably farther than 
200 steps away, why did you have to look to the shoulder of 
the road to see where you were going-why couldn't you look 
directly ahead to see where you were going if you had visi-
bility that far, after seeing lights that far off? 
A. You can see lights farther than your visibility will ex-
tent-in other words, your lights shine, but yet 
page 86 ~ you still have no visibility in the road. · 
Q. In other words, you were looking directly 
down that road when you first saw that automobile and it was 
over 200 steps away from you, and still you didn't have visi-
bility enough to see the road to drive on, is that correct? 
A. Right you could see his lights, but you didn't have visi-
bility to see to drive. 
·Q. Were your windshield wipers working? 
A. Yes, sir. 
Q. Were your headlights working? 
A. Yes, sir. 
Q. -Both of them T 
A. Yes, sir. 
Q. Tail lights working? 
A. Yes, sir. 
Q. Both of them 7 
A. Yes, sir. 
Q. If you are certain that your headlights were working, 
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why was it you went up to Mr. Craig in the hospital and asked 
him if your lights were on Y 
A. I didn't ask Mr. Craig necessarily, I told him it was a 
rumor going around that I was driving without lights, and I 
said we want to keep this thing honest. · 
Q. Didn't you know your lights were on-why did you have 
to ask himY 
A. I just merely wanted to confirm the state-
page 87 ~ ment for my own satisfaction. 
Q. Certainly was not sufficient doubt in your 
mind as to whether your lights were on that you had to go 
and ask him to find out? 
A. I knew my lights were on. 
Q. Why did you have to ask him Y 
A. I asked him to confirm it, and he did. 
Q. The fact remains that you did go and ask Mr. Craig 
if your lights were on Y 
A. Did I ask Mr. Craig if my lights were onY 
Q. YesY 
A. I just asked him to confirm the fact my lights were on. 
Q. As near as you can, will you rephrase· the question the 
way you put it to Mr. Craig? -
A. I said, Mr. Craig, it is a rumor going around I was driv-
ing without lights; I said you know you mentioned it down 
there the other night you thought the lights were coming over 
the hill and I just wanted to ask you. 
Q. If you had your lights on, is that correct? 
A. If the lights were on as we had previously stated-in 
other words, if he had any change to make in it. He con-
firmed the same thing, he said the lights was on the car when 
he hit it. 
Q. What was the position between the automobile of Mr. 
Craig-the pickup truck of Mr. Craig and the automobile he 
was passing when the impact between you and Mr. Craig took 
placeY 
page 88 ~ A. What was the position of the car-in other 
words, you mean to say whether he was parallel to 
him? 
A. I just wondered as between Mr. Craig and the car he 
was passing, were they right along side of each other, or one 
in front of the other, or one behind the other, or just exactly 
what the position was? 
A. I would say the car he was passing was a little bit more 
advanced than Mr. Craig's car at the time of the accident. 
Q. The car he was passing was a little bit more advanced 
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than Mr. Craig's car-just a little bit in front of Mr. Craig, 
is that correct? 
A. I would say some, yes, sir. 
Q. As Mr. Muse says-use these as the two automobiles 
.and this being the automobile being passed and this being the 
Craig vehicle coming up along side, would you say it was 
.something like that (indicating)? . 
A. I would not commit myself on saying any feet and inches, 
but I would say the car of Mr. Craig was not as far advanced 
.as the other car. · · 
Q. Was. it almost up along side of the other car? 
A. No, Mr. Craig was a few feet behind the car when it 
happened. 
Q. Did you have any difficulty with the lights on this first 
.automobile blinding you? 
A. No, sir. 
Q. Didn't have any difficulty seeing though those lights 
were passing you-you had no blind spots, or any-
page 89 ~ thing else, that kept you from seeing your· side of 
the road? · 
A. That is right, was not enough light. 
Q. How far away from the Craig vehicle-all I am asking 
for again, sir, is an estimate-how far away from the Craig 
vehicle would you estimate you were. when you first realized 
the Craig vehicle was there-when you first saw it? 
A. I don't know, I will tell you I didn't have time to brake 
the car-in other words to stop-nothing I could do. 
Q. Was it a car length or two car lengths-could you give 
it to me in car lengths? 
A. I imagine two or three car lengths. 
Q. Two or three car lengths away when you first saw Mr. 
Craig coming out from behind this automobile that he was 
passing? 
A. Something like that, I am not going to be too positive. 
Q. You were close up on him? 
A. In other words, he fell out from behind the car, he was 
,driving into another lane, in to my lane. 
Q. Isn't it a fact, Mr. Simmons, you were watching the 
:Side of the road so close you didn't know what was going on 
up there ahead of you 7 
A. No, sir, I knee what was going on. 
Q. Did you watch the lights from this approaching auto~ 
mobile from the first time you saw it all the way down the 
road, or did you take your eyes off of it and look back, or 
what? 
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A. You are watching the lights in a kind of sub-
page 90 ~ c?n.scious way, but the main center was your own 
VlSlOil. 
Q. What I would like you to answer is whether or not you 
watched the lights of this oncoming automobile from the time. 
you first saw it until it passed you 1 
A. Indirectlv I would not-I could not answer that. 
Q. W ottld y'~u say you just don't know~ 
A. I knev,r the car was coming, realized-thoroughly con-
scious the car was coming, and conscious of his coming, but 
as far as saying I kept my eye on the car all the time from the 
time I realized it was coming up to the time of the accident, I 
don't think anybody concentrates on meeting a car to the full 
extent at all times. 
Q. Did you look at your speedometer~ 
A. No, sir. 
Q. How do you know you were going 20 miles an hour¥ 
A. Well, I would not say that I was going absolutely 20 
miles an hour; I said approximately 20 miles an hour-the 
best knowledge I have of the speed. 
(~. Cou]d you have been goinir 30 miles an houd 
A. No, sir. 
Q. How do you know you could not have been going 30 miles 
if you didn't look at your speedometer? 
A. Well, driving over a period of years you kindly learn 
to estimate speed, I think; I think the average person does. 
Q. Could you have been going as slow as 15? 
page 91 ~ A. I don't know just exactly; as I said before, 
I would not know just exactly in round miles how 
many miles I was going-I said in the neighborhood of 20 
miles an hour. 
Q. Mr. Simmons, if you had been watching directly ahead 
of you instead of looking over at the shoulder of the road 
which you testified you were doing-you were watching the 
outside of the road to see where you were going-if you had 
been looking straight ahead to see what was approaching you, 
isn't it a fact you would have seen Mr. Craig's automobile? 
A. I don't think so, I think if Mr. Craig was behind the 
car, vision was too dim, you could not see him. 
Q. Weren't you going down grade, and was not the auto-
mobile approaching you coming down a slight grade into a 
sip before you all hit? 
A. No, those cars was in more or less the level part of the 
road. 
Q. I am just using your own testimony-I am trying to get 
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the facts before this jury, but you have stated it was 425 steps 
from this Drive-In Theater down to where this impact hap-
pened, that you first saw this automobile which is the only 
authomobile with the two headlights approaching you, when 
you were about half way between the Drive-In and where 
this accident occurred; if that is the situation, you still had 
two hundred more steps to go to get down to this point of 
impact, and the automobile that was approaching you-Mr. 
Craig's car-he had to come a substantial distance to get 
to that point of impact. I simply want to show you this 
photograph and ask you if that photograph-Ex-
page 92 ~ hibit C-is not looking in a westerly direction, the 
direction in which you were going? 
A. That photogTaph was taken-
Q. I am just asking you to identify the location of that 
photograph, if that is not looking westerly in the direction 
you were going, leading up to the point of impact¥ 
A. That is right. 
Q. Doesn't that photograph indicate going in a westerly 
direction you were going down grade? 
A. That is right. 
Q. Doesn't it also indicate traffic coming from an easterly 
direction going in a down grade into a dip just before the 
point of impact Y 
A. That is right. 
Q. Mr. Simmons, isn't this the size of this situation-you 
were driving on down there, came on by the Drive-In Theater 
-certainly you weren't traveling any excessive speed-20 or 
25 miles an hour-your estimate of speed-and isn't about 
what happened, you saw this car coming towards you and 
you drove on down the road and about the time, or just before 
you got to it, Mr. Craig pulled out to pass him, and you sud-
denly realized you didn't have any lights on, and didn't you 
switch the lights on then and there T 
A. No, sir, I didn't have to switch my lights on. 
By Mr. Gregory: That is all. 
page 93 ~ RE-DIRECT EXAMINATION. 
Bv Mr. Thornton: 
·Q. Mr. Simmons, all this talk about this picture and this 
road was not quite clear in my mind. When you saw this 
car with lights that was approaching you, when you first 
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noticed them, were they coming down in that little straight 
stretch, or were they coming up the slope Y 
A. I don't know whether they were in the straight stretch 
or in the slope. I have no way of judging their speed back 
at that time. When I met the lights I have no way in the world 
of judging their speed, no way for me to tell. 
Witness stands aside. 
MR. D. E. FUQUA, 
a witness of lawful age, being first duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
Bv Mr. Thornton: 
0 Q. Your name is Dave Fuqua Y 
A. That is right. 
-Q. Where do you live Y 
A. I live off route 24, right below-
Q. Is this correct if you are going toward Stewartsville 
past the Drive-In Theater, you g·o down back of the hill and 
then you turn right up a side road to your place Y 
A. That is right. 
page 94 ~ Q. Your place is about a mile or two miles from 
that Drive-In TheaterY 
A. No, I don't imagine it is a mile from the Drive-In. 
Q. Just about a mile-what do you do Y 
A. I am a painter. 
Q. Mr. Fuqua, I call your attention back to August 2, 1954, 
and ask you if you saw a wreck out there on that long hill 
going toward Vinton at the Drive-In TheaterY 
A. Yes, sir. 
Q. Where were you going that night? 
A. Well, at that time we had not built our home down 
there, we were working a garden up on the hill there. 
By Mr. Woodrum: Working whatY 
A. Garden-had a garden and we came out down this road 
and Mr. Simmons car-at that time I didn't know whose car 
it was-any way, I had to wait until he passed before I could 
come out in the highway. 
Q. You did let him pass Y 
A. That is right. 
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Q. And pulled on out behind this automobile that you didn't 
know whose it was at that time1 
A. That is right. 
·Q. Did the car go on ahead of you f 
A. Yes, sir. 
Q. When you pulled out of your drive there, or that little 
:side road that goes up to your house off 24-was it raining 
down there then 1 
page 95 } A. Well, it just started, just started raining 
when I pulled out in the highway-I turned my 
lights on. 
By the Court: Look straight at the jury and speak out 
dealy. 
Q. You say it just started raining as you pulled out in the 
highway1 
A. That is right. 
Q. Do you recollect coming over the top of the Drive-In 
Theater hill f 
A. Yes, sir. 
Q,. Was it raining hard then 1 
A. Yes, sir, it was putting it down right sharply. 
Q. When you came over the top of the hill did you see any 
car out in front of you 1 
A. Yes, sir, when I topped the hill I could see a car in front 
ofme. 
Q. Was it on down the hill 1 
A. On down the hill. 
Q. Going-what direction was that car going-to Vinton? 
A. Yes, going west. 
Q. Going west, same direction you were going f 
A. That is right. 
Q. When you saw that car, did you see any lights on iU 
A. Yes, sir, I could see his rear light-just about the time 
I seen that he applied his brakes and a big fl.are went up from 
his brake light-stop light. 
Q. Now, did you keep on going down the road f 
page 96 ~ A. Yes, sir, drove up right behind him and sat 
there probably half a minute and Mr. Simmons got 
out of the car-of-course, I didn't know who he was at the 
time, and I didn't think there was anybody hurt so we just 
drove around them and some car pulled up on the other side 
of the road right straight across from the wreck-we pulled 
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around him, went up the road two or three hundred yards and 
it was raining so hard we had to stop, could not see how to 
drive-waited until the storm was over. 
Q. Was it raining hard as you came over the top of that 
hill? 
A. Just pouring down. 
Q. Pouring down? 
A. Yes, sir. 
Q. You saw the tail lights on this Nash automobile'l.' 
A. Yes, sir. 
Q. Just before the impact 1 
A. Yes, sir. 
Q. Did you say you stopped because of the rain 'l' 
A. I did after I passed the wreck, yes, sir. 
Q. Just after you passed the wreck'? 
A. Yes, sir. 
Q. Raining so hard you had to pull off the road 'l' 
A. Yes, sir. 
Q. No doubt in your mind about this being a hard rain f 
A. It was really a hard one-surely was. 
By Mr. Thornton: Take the witness. 
page 97 ~ CROSS EXAMINATION. 
Bv Mr. Woodrum: 
·Q. Mr. Fuqua, you say when you got down to the intersec-
tion of your road and route 24 you stopped? You met a car 
that was going west on 24? 
A. Yes, sir. 
Q. What make and model car was that'? 
A. Well, I really could not tell at the time what it was. 
Q. Well, did the car have its lights on when it passed you 1 
A. No, sir, it didn't have lights on when it passed me. 
Q. Was it raining at that time? 
A. ,Just started. 
Q. Were your windshield wipers working? 
A. Well, I had to turn them on after I got out in the high-
way. 
Q. Then you let this car pass-did any other cars pass 
while vou waited 1 
A. No, sir, pulled right in behind him. 
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Q. You pulled right in behind him, so this car was con-
stantly in your view from then on 1 
A. Well, no, sir, because there is a little curve there just 
as I come out of this road and go up there, there is a little 
curve and it was not in view when I pulled out in the road, 
but when I got to the top of the hill I could see the cat. 
Q. ·when you got to the top of the hill, I believe 
page 98 r you stated you saw these two tail lights ahead of 
you1 
A. Yes, sir. 
Q. You saw the two tail lights ahead of you and you saw 
his two brake lights flare up 1 
A. Yes, sir. 
Q. Did you see any headlights approaching at that time1 
A. No, sir. 
Q. You didn't see any headlights approaching at that time 1 
A. No, sir. 
Q. How far is it from the top of the hill to the Drive-In J 
A. The Drive-In theater is along about the top of the hill. 
Q. Isn't it some distance from the top of the hill down to · 
the entrance to the Drive-In Theated 
A. A little distance, I would not say just how far it is. 
Q. Is it not right to say that Drive-In Theater is about half 
way between the top of the hill and the point where the acci-
dent occurred 1 
A. No, sir, not that far. 
Q. Is it twice as far from the Drive-In Theater to where 
the accident occurred as it is to the top of the hill from the 
Theated 
A. About one-fourth. 
Q. It has been testified by the defendant in thi:;; 
page 99 r case that he paced off the distance from the point 
of the accident to the drive-in theater and that, 
was 425 paces, and you tell us it is about one-fourth from 
there on to the top of the hill-that is a total of 525 paces-
. that is roughly 1500 feet, or almost between one-third and a 
quarter mile. How hard was it raining when you got to the 
top of the hill? 
A. It was raining pretty hard. 
Q. It was not raining so hard-you could see the tail lights? 
A. Yes, sir. 
Q. You could not see the headlights of an automobile coming 
towards you 1 
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A. No, sir, I didn't. 
Q. When you saw the tail lights flare up, what did you do 
then? 
A. Well, I just kept driving· until I got down to the wreck. 
Q. How fast would you say you were going? 
A. I don't imagine I was doing over 25 miles an hour, 
something like that. 
Q. Let's go back a minute-you stated you stopped for 
this car to pass you before you pulled into the highway and 
you pulled in right behind him? 
A. I did. 
Q. At the time you got to the top of the hill he was 1500 
feet ahead of you, is that righU 
A. I don't know just how far he was. 
page 100 r Q. He was whatever the distance was between 
the top of the hill and where the wreck occurred? 
A. Yes, sir. 
Q. Where you pulled in behind him, right behind him, from 
there to the top of the hill it was how far? 
A. I would say about maybe 300 feet, something like that, 
I don't know exactly. 
Q. ·And in the distance from where you pulled in the high-
way up to 300 feet, he gained 1500 feet on you-whatever 
that distance was? 
A. And if you were going 25 miles an hour, he must have 
been going considerably faster, was not he f 
A. I said 25, I might have been going 30-I don't know, 
I didn't pay any attention. 
Q. If you were going 30, he was still going faster-whatever 
his speed was must have been considerably in excess of that to 
increase his lead over you from a position immediately be-
hind him when you pulled in the hig·hway to a position where 
.he was 1500 feet ahead, isn't that correct? 
A. I don't know, I am just telling what I know about it. 
Q. That is right, but if you have any other explanation to 
offer for this distance, let us have it f 
A. I have not got any. 
Q. Now, you saw these lights flare up on the tail lights of 
the cad 
A. Yes, sir. 
page 101 ~ Q. And you proceeded on down there from the 
top of the hill to the scene of the accident? 
A. That is right. 
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D. E. Fuqua. 
Q. rt is certainly 500 yards from the testimony here before 
the Court. Do you know that the tail lights that you saw 
flare up were the tail ligJ1ts of the car involved in the accident f 
A. Ye~ sir. 
Q. How do you lmow thaU 
A. Well,, because there was not any other cars there going 
in that direction. 
Q. Do you know whether any other car may have pulled 
:around him and g-one on 1 
A. No, sir, it was not. 
Q. How do you know it was not1 
A. I don't see how they could. 
Q. Mr. Fuqua, if you pulled in behind this car on the east 
-side of the crest of this hill, and when you arrived at the crest 
-of this hill he was 1500 feet ahead of you-between the crest 
,of the hill and the scene of the wreck is a Drive-In theater, 
isn't it 1 
A. That is right. 
Q. Is it entirely impossible somebody could have pulled out 
from that theater and went on down the road before you got at 
the scene of the accident 1 
A. I didn't see that. 
Q. What did you do, 
page 102 } A. I possibly sat there a minute, something like 
that, somebody got out of the car, I didn't think 
:anybody was hurt and I drove around the car and drove right 
across the creek there, it was raining so hard again we stopped 
and waited until the storm was over before we drove into 
Vinton. 
Q. Let's go back to the time you reached the crest of the 
hill and saw those lights flare up, you said you proceeded 
,on down at a normal rate of speed-whether 20 or 30 miles 1 
A. Yes, sir. 
Q. Between the time you g·ot to the accident or between 
the time you saw the flare up and the time you got to the 
accident, did any automobile pass you in the opposite direc-
tion, 
A. I just don't remember any. 
Q. If one had passed you, you would remember it, would 
not you1 
A. I don't remember any car passing. 
Q. Were there any other cars at the scene of the accident? 
A. Yes, sir, a car drove up just about the time I did, he was 
coming east, I was going west, he parked immediately across 
from the wreck, but why, I don't know. 
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Q. Did he get ouU' 
A. He did not when I went around. 
Q. He parked? 
A. Yes, sir, right across, frmn it, I did not Irnow- who he 
. was, don't kno.w wha:t kind of car it was, or any-
page 103 ~ thing. 
. Q. Mr. Fuqua, I believe-I want. to get your 
testimony straight-there a:re some interesting facts here. 
If I understand your testimony as you came over the crest 
of the hill you saw these tail lightd 
A. Yes, sir. 
Q. You saw the· brake lights flare up f 
A. Yes, sir. . 
Q. How long had you seen the tail lights before yoo saw 
the brake lights flare upf 
· A. Just a few seconds. 
Q. ,Just like that ( snapping fingers) ?' 
A. Yes, sir. 
Q. So you don't know how long those tail lights had been 
on, do you? 
.A. I could not tell yon how long the tail lights had been on,, 
no, sir. 
Q. All you could tell us was you saw the tail lights and then 
saw the stop lights flare up? 
A. That is right, I don't know how long t:hey had been on.. 
By Mr. W ood'rum : Stand a:side·. 
Witness sta:nds aside. 
MR. E. C. CREASY, JR., 
a witness of lawful age, being first duly sworn,. testified as 
follows: 
page 104 ~ DIRECT EXAMINATION. 
By Mr. Thornton: 
Q. Mr. Creasy, just speak up good and loud so the Court 
and jury can hear you. You are Mr. Eugene E. Creasy, Jr., 
isn't that correct? 
A. That is right. 
Q. Isn't it a fact you run the Drive-In Theater-Manager 
or owner, one or two f 
A. That is right. 
·Q. Do you call your attention back to August 2, 1954, do 
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you recollect a wreck which happened down at the foot of this 
long hill, down toward Vinton from that theater? 
A. Yes, sir. 
Q. Where were you at the time that wreck happened, Mr. 
Creasv? 
A. i was in the ticket booth in the theater at the time. 
Q. The ticket booth in the theater? 
A. Yes, sir. 
Q. Can we see that ticket booth in that picture? 
A. It is right in here (indicating). 
By Mr. Thornton: It is in front of this theater screen 
and he says it is made of aluminum. 
By Mr. Woodrum: Ask him if he will take a pen and mark 
it. 
Q. Make a dot on this picture roughly where 
page 105 ~ that ticket booth is. (Witness makes mark on 
Defendant Exhibit #1) 
Q. What was the weather condition that evening, sir? 
A. Well, it had gone to raining, and I don't believe I ever 
seen it rain any harder-just looked like a fog of mist just 
settled over the whole situation there, you could not see any-
thing too far. 
Q. Had it been raining all day, or was it one of those sum-
mer thunder storms? 
A. The way I recall was just a thunder storm came up in the 
late evening. 
Q. You do recollect as it being a very hard rain? 
A. It was, it rained very hard, and then it looked like a 
cloud just settled over the whole ter-rain.e. 
Q. Let me- put it this way, can you see route 24 from your 
ticket booth where vou were? · 
A. Yes, sir. ·· 
Q. Can you see the road? 
A. Yes, sir. 
Q. Just roughly is it 50 feet off the road V 
A. I would say the ticket booth is about-
Q. 100 feet? 
A. From the state property-from the highway approxi-
mately 100 feet. 
Q. About 100 feet off the edge of the highway? 
A. Yes, sir. 
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Q. You didn't have any trouble seeing the high-
page 106 ~ way T 
A. No, sir. 
Q. Did you see the two cars come tog·ether? 
A. No, sir. 
Q. Did you see just prior to this accident any automobile 
travel west toward Vinton past the ticket office? 
By Mr. Woodrum: I am going to object to this unless this 
automobile that is being referred to can be identified by Mr. 
Creasy as the automobile involved in the accident. Here we 
have a highly traveled highway. 
By the Court: I think that is correct. Ask him if he can 
identify any cars he saw. 
Q. Can you identify the make of any car you saw go past 
you? 
A. No, sir, I could not. 
Q. You could not? 
A. No, sir. 
Q. Did you go down to the scene of this accident? 
A. Yes, sir, later on in the afternoon I did-I mean in the 
evening. 
Q. vV ere the cars still there? 
A. Yes, sir. 
Q. How far could you see down the road during this rain 
storm? 
A. Well, an unlighted object I would say your visibility 
would have been two or three hundred feet. 
*page 107 ~ Copy Missing. 
page 108 ~ By Mr. Gregory: Did he · say an unlighted 
object? 
A. An unlighted object, yes. 
By Mr. Thornton: Take the witness. 
CROSS EXAMINATION. 
By Mr. Woodrum: 
Q. What times does your movie start? 
A. I can't ri:icall the exact time that this was-I usually 
try to start about dusk, I don't know what time. 
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Q. This was just about the time your movie was ready to 
:start? 
A. How is that 7 
Q. Was this accident just about the time your movie was 
readv to start? A: 1 think it was about 45 mmute:s before it w.as re.ady to 
:start. 
By Mr. Woodrum: "That is alL 
Witn-es'S stands aside. 
By Mr. Thornton: Your Honor, we have agreed on the 
:amount of damage in dollars to the respective cars. Ours was 
I believe, $665.00. 
By l\Ir. Gregory: Ours was $561.35. 
page 109 } By Mr. Thornt011: We rest. 
By Mr. Gregory: vV e rest. 
By the Court: Gentlemen of the jury, we are going to con-
'Sider instructions, you may go to your room and we will call 
you when we are ready. 
Court and counsel retire to Chambers. 
By Mr. :M: use : Your Honor, at this stage we desire to re-
new our motion to strike the plaintiff's evidence on the 
grounds stated at the time we made the motion at the close of 
plaintiff's eviq.ence. We have no further comments to make 
,concerning it. 
By Mr. Woodrum: Do you want us to say anything further 
on it-if you are going to rule with us I don't want to bother 
you. 
By the Court: I am going to still take it under advisement. 
By Mr. Woodrum: We would like to reserve the right to 
'Submit a verv short brief or memorandum. 
By the Court: I am g·oing to submit it to the jury-that 
is what I mean by taking it under advisement. 
By Mr. Woodrum: I thought you meant you were going 
fo bold the motion to dismiss under advisement. 
By the Court: I am overruling it for the present. 
By Mr. Woodrum: I would like to point this 
page 110} out-the Court raised the question of why Craig 
didn't see the defendant, Simmons' car if his 
lights were on, and if he did not see it, whether Craig, himself, 
was not guilty of contributory negligence. During the lunch 
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hour I had Trooper Wade check with the Highway Depart-
ment and the State Police with regard to lights on automo-
biles, and the requirement is that the lights illuminate an 
object 300 feet away, that is under normal, standard weather 
conditions, which admitedly, we did not have here. Now,. 
taking the testimony of Craig that he was going 30 miles an 
hour, and accepting the testimony of Simmons. that he was. 
going 20 miles an hour, those two cars at that rate of speed 
would have met in 4.3 seconds from a distance of 300 feet. 
Now, I submit under the conditions existing, had Craig's. 
lights illuminated Simmons at a distance of 300 feet when 
Simmons didn't have his lights on, with this terrific rain 
that has been built up by the defendant's witnesses here,. 
along with the fact Craig was in the process of passing an 
automobile, there would have been nothing Craig could have 
done any way. 
By the Court: The point that bothers the Court at the 
present time-.!.if y.ou want to put it in the record I don't mind 
putting it in there-we have two uncontradicted witnesses,. 
one for either side, one witness says you could see a car 
without any lights for a distance of 50 yards. 
page 111 r That witness was introduced by counsel for the 
plaintiff and his name was Eugene Chisom. We 
also have a witness introduced by counsel for the defend-
ant, E. C. Creasy, who says you could see an unlighted 
object for 200 to 300 feet. Now, then, it certainly is the duty 
of any driver attempting· to pass another car, whether it is 
day time or night time, to see that he can pass that car in 
safety, and that is the point that is bothering the Court as 
to whether or not he is contributorily negligent-certainly 
the car was there or he would not have hit it. 
By Mr. Woodrum-Certainly the car was there, no question 
about that; on the other hand, you have the testimony of 
the defendant Simmons himself, that the weather conditions 
were such he could not even see the road in front of him, he 
had to drive looking down on the side. That is his testimony. 
By the Court: At any rate, under all the circumstances, 
I am going to submit it to the jury to see what the jury does·, 
but I am not at the present saying I am not going to over-
rule the defendant's motion. I am taking it under advise-
ment. 
By Mr. Muse: The defendant objects and excepts to the 
action of the Court in giving any instructions for the plain-
tiff on the following grounds: (1) For the reasons stated 
in making the motion to strike the plaintiff's evidence; 
(2) that the plaintiff was guilty of negligence as a matter 
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of law in attempting to pass when the left side 
page 112 ~ of the highway was not clearly visible and was 
not clear of oncoming traffic for a sufficient dis-
tance ahead to permit such passing to be made in safety; 
(3) that the plaintiff, Craig, as a matter of law, did not 
operate his automobile in a careful and prudent manner as. 
required by law considering the width of the highway, the 
traffic, the weather conditions, and other conditions then 
existing; ( 4) That the plaintiff's case is based upon the 
contention that the lights on the defendant's automobile 
were turned on at the moment of impact, or so immediately 
close thereto as to be practically simultaneously with the 
impact, when there is no evidence that such is the case. The 
positive evidence of the defendant being that he turned his 
lights on substantially prior in time to the moment of mi-
pact, and that the evidence of the plaintiff, Craig, does not 
negative this. Both he and the witness Chisom used ex-
pressions to the effect that the lights on the defendant's car 
suddenly flashed up. It does not follow from that that the 
lights weren't on because the plaintiff's truck was behind . 
an automobile in a heavy down pour of rain, and Chisom's 
automobile was going in the same direction and behind the 
plaintiff's automobile, so that obviously Chisom was in uo 
position to see whether the lights were on or off, and when 
these two men noticed the lights, of course, they saw the 
lights suddenly. The plaintiff could not have seen the light 
under normal conditions until he pulled from behind the 
automobile he was attempting to pass suffici-
page 113 ~ ently far as to give him a clear view, and insofar 
as Chisom was concerned, he was in no position 
to know whether the lights were on or off, and I think it is 
a fair assumption that these men were trying to say that 
they saw the lights suddenly, and I have no doubt they did, 
but that does not, by any means, follow that the lights weren't 
on; they saw them suddenly because they got in a position 
to see them, and therefore, it is the position of the defendant 
that no instruction should be given for the plaintiff, and 
these objections go to all of the instructions given for the 
plaintiff. 
Instruction # 1 was given by the Court on behalf of the 
plaintiff, and was excepted to by the defendant for the 
reasons set forth in the general gTounds of exception to any 
instruction given for the plaintiff, and also because there is 
no evidence, as previously stated that the light on the defend-
ant's car was not on at a proper time, and even if the defend-
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ant were guilty of negligence, th<:l plaintiff was guilty of negli-
gence, as a matter of law. 
Instruction #2 was offered by the plaintiff and was re-
fused by the Court, with exception by the plaintiff for the 
reason that it is a correct statement of law and should have 
been given in this case .. 
Instruction #2-a was given by the Court for the plaintiff; 
exception noted by the defendant on the general 
page 114 ~ grounds above set forth. Also, the evidence 
shows-and that is true as to the plaintiff's evi-
dence itself, that he did not exercise reasonable care to as-
certain that the highway was free of oncoming traffic for a 
sufficient distance to permit the plaintiff to overtake and 
pass the car in front. The last paragraph is a repetition of 
Instruction 1 as to the lights on the defendant's car and in 
its arrangement in the instruction is misleading and confusing 
to the jury. 
Instruction #3 was given by the Court on behalf of the 
plaintiff; exception by the defendant on the general grounds 
above set forth .. 
Instruction #4 was given by the Court on behalf of the 
plaintiff; exception by the defendant on the general grounds 
above set forth. 
Instruction #5 was given by the Court on behalf of the 
plaintiff; exception by the defendant on the general grounds 
above set forth. 
Instruction A was given by the Court on behalf of the de-
fendant: exception by the plaintiff as follows : 
The bare statement of law alone in the first paragraph 
purports to make ~he plaintiff an insurer and charges him 
with the duty of passing at his peril. 
page 115 ~ Instruction B was given by the Court on behalf 
of the defendant, without objection by the plain-
tiff. 
Instruction C offered by the defendant was refused by the 
Court. Exception by the defendant. 
By the Court : The Court refuses Instruction C on the 
grounds that the statute requiring the audible warning with 
a horn applies to vehicle which is being overtaken and not . 
to oncoming traffic, as there is a specific prohibition about 
undertaking to pass an automobile going in the same direction 
unless the road is free from oncoming traffic. Furthermore, 
there is no evidence in this case that if the horn had been • 
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blown it would have made any difference insofar as Simmons 
is concerned. 
· By Mr. Muse: Defendant excepts to the action of the 
Court in refusing to give Instruction Coffered by the defend-
ant and states that is is in the language of the statute, and 
the blowing of the horn, while it would be for the -protection 
of the driver of the car being overtaken, yet, is also could ,;,1 
be a warning to the driver of the approaching car, and 
under the circumstances and .facts of this case it should be · 
a question for the jury to determine whether c;>r not the vio-
lation of this statute was negligence, and if so, what effect, 
· if any, it had on the accident. Defendant further adds that 
if the evidence is undisputed in this case that the Simmons 
ear was so close that.the horn signal could have been of no 
effect, . then Craig was guilty of contributory 
page 117 ~ negligence as a matter of law. And also for the 
reasons set forth in the general objections and 
exceptions set forth in the general objections and exceptions 
above set forth. 
Instruction D was given by the Court on behalf of the 
defendant, without objection by the plaintiff. 
Instruction E was given by the Court on behalf of the 
defendant, without objection by the plaintiff. 
Instruction F was given by the Court on behalf of the 
defendant, without objection by the plaintiff. 
Instruction G was given by the Court on behalf of the 
defendant, without objection by the plaintiff. 
Instruction H was given by the Court on behalf of the 
defendant, without objection by the plaintiff. 
Court and counsel return in the presence of the jury and 
adjournment is taken until 10 o'clock tomorrow morning. 
Court is reconvened at 10 o'clock A. M., April 13, 1956. 
The instructions were given by the Court to the jury, and 
after full arguments by attorneys for both the plaintiff and 
defendant, the Court stated as follows : · 
Members of the jury, give me your further attention-you 
will now go to your jury room and first elect 
page 118 ~ one of your members as foreman of the jury and 
agree upon your verdict. I have one additional 
instruction to read you which is by agreement of counsel. As 
you recall this is really two cases which are being tried to-
gether. 
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( Court here reads Instruction I to the jury.) 
You will now go to your jury room and agree upon your 
verdict and when you have agreed upon the verdict that you 
think just and proper under the instructions of the Court 
and the evidence before you, please knock on the door. 
The jury retired to their room and after two hours and 
fifteen minutes came into court. 
By th~ Court: Did you gentlemen have a question T 
By Juror: Your Honor, I was elected foreman of the jury 
and we are unable to agree on this case. If you care to know 
how our polling was. 
By the Court: No, not at this point; I want to ask you a 
question is it a question of law or a question of fact that 
seems to be bothering you. 
By Juror: It seems to be a question of fact of whether Mr. 
Craig was in fa ult in pulling out and passing a car due to the 
weather. That is the argument we are having. 
By the Court : You don't think you could reconcile your 
differences and agree upon a verdict-I am not asking any-
one to give up his honest conviction and opinion. 
page 119 ~ By Juror: We have made an honest effort so 
far to do that; we have gone over the instructions 
I believe on a number of occasions. 
By the Court: Is the division such you don't think further 
eliberations would be of any good! 
By Juror : I don't think so. 
By the Court : I will ask you to go back and stay a short 
time and try again; if you are hopelessly at a point where you 
can't agree on a verdict, if you will announce it to the Court 
in a short time, I will discharge you. 
By Juror: Is there a record taken of the evidence! Some 
of the evidence was not too plain-a disagreement on some 
of the evidence- especially the evidence of Mr. Simmons as 
to where he cut his lights on. 
By the Court: If there is any part of the evidence you want 
to hear, I would have to take that up with counsel. 
By Juror : There is a difference of opinion among all of 
us as to where he said he cut his lights on-was it within the 
region of a certain area T 
By the Court: If you gentlemen will go back to your room, 
I will take the matter up with counsel and then advise you. 
By the Court: . ( addressing counsel out of the presence of 
the jury) I am not undertaking to read any particular evi-
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dence unless you gentlemen are willing to stipu-
page 120 ~ late it. Otherwise, I will have to tell them they 
heard. 
will have to decide it on the evidence they have 
It is agreed among counsel that the portion of the evidence 
?n the point the jury inquired about, shall be read to the 
Jury. 
Jury returns into presence of the Court. 
By the Court: By agreement of counsel the one portion of 
the evidence which you have inquired about will be read to 
you by the Court Reporter-if you will listen to Mrs. Plunkett. 
The following evidence of Mr. Simmons was read by re-. 
porter: Q. Would you say you were approximately 200 steps 
from the point of impact when you first saw the headlights 
of the oncoming autombile f A. That is approximately rig·ht.'' 
By Juror: Mr. Fuqua, I assume he was coming out from 
this Linwood section-two roads along there-he can come out 
of one just before you get to the top of that hill, that is 011 
the east side of this hill, and if I understand correctly he 
said he did not have lights on at that point? 
By Mr. Muse: That brings up another matter about the 
two roads. 
By the Court: Gentlemen, I would like for you to go back 
and see if you can agree upon a verdict. Certainly no one 
wants anyone to change his honest opinion-I simply call your 
attention to the fact that it has now taken us two 
page 121 ~ days to try this case, which is an expense to all 
parties concerned and the Comonwealth; if you 
can agree on a verdict please do so; if you can't announce it 
within a very short while. (Jury returns to their room) 
By Mr. Muse: I am in this position-the jury said there 
were two roads there-talked about a Linwood sub-division; 
Mr. Simmons, who is acquainted with the Linwood Subdi-
vision says that is not the road Mr. Fuqua had come 
_out of, that the Linwood Subdivision is down at the Drive-In 
Theater,-several hundred yards farther on down the road. 
The juror has evidently passed on it on his personal knowl-
edge of the situation and this might create an impression on 
that jury that is entirely erroneous and unfair to the defend-
ant, Mr. Simmons. 
By the Court: If you gentlemen can agree that Fuqua 
didn't come out of the Linwood road but came out of another 
road, wherever it is, I will so tell them. 
82 Supreme Court of Appeals of Virginia 
Mr. Simmons was then questioned by Mr. Woodrum as 
follows: 
Q. Do you know where Mr. Fuqua lives 1 
A. Yes, sir. 
Q. Is that the only road he could come out of? 
A. Yes, sir, that is where his home is. 
Q. Where is this road-this Linwood Road 1 
A. It is an intersecting road in the new section 
page 122 r developed right behind Drive-In Theater. 
Q. But this intersecting road to route 24--is it 
east or west of that road 1 
A. Mr. Fuqua came out east of the Linwood road. 
Q. How far east 1 
A. Two or three hundred yars. 
By Mr. Thornton: Down around a curve t 
A. That is right. 
Bv Mr. Thorton: I have been to Mr. Fuqua 's house and 
that" is not the road. 
By Mr. Woodrum: There was only one road he could come 
out. 
By Mr. Thornton: Yes, it is down at the foot of a winding 
hill before you get up to the top. 
By Mr. Woodrum: I feel any statement to the jury in refer-
ence to the road that has been referred to would be giving 
this jury additional evidence after they considered the case 
for two hours and a half. Do you consider it proper to make 
a statement which I believe you will agree would be in the 
nature of additional evidence which would be a further loca-
tion or identification of the road-does the Court consider it 
proper at this stage to give that additional evidence to the 
juryf 
By the Court: I think where everybody concedes and agrees 
that it is entirely different from the one he thinks 
page 123 r it is, it would be proper, where he is laboring 
under misapprehension; if it is a conflict of evi-
dence, no, I would not say so. 
By Mr. Woodrum: Let me ask this-Mr. Simmons, I be-
lieve stated that the road which Mr. Fuqua came out of was 
200 yards-some 200 yards east of the Linwood Road, 
By Mr. Simmons: It is farther than that, Mr. Woodrum-
.it is 500 yards east. 
By Mr. ·w oodrum: I can't accept any such statement. 
By the Court: Would it be agreeable then, inasmuch as 
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this juror apparently knows the two roads, would it be agree-
.able to tell him that Fuqua didn't come out of the Linwood 
Road but the other road and not say where it is? 
By Mr. Muse : Came out· of his home. 
By Mr. Thornton: We don't know what other road he has 
in his mind. 
By Mr. Simmons: If you tell him he came out of the road to 
his home, I think that would clear it up. 
By Mr. Woodrum: I think if you tell him he did not come 
out of the Linwood Road and came out of the road to his 
home, it would clear it up. 
By the Court: All right, but if somebody will pop up and 
.ask some question, I am going to tell them they will have to 
go back and decide. 
page 124 } By Mr. Woodrum: Could we look at Fuqua 's 
testimony and see whether qr not his testimony 
doesn't identify the road and have that testimony read to him Y 
By the Court: Yes, if Mrs. Plunkett can find Fuqua 's testi-
mony. 
By Mr. Woodrum: Find the testimony of Mr. Fuqua as to 
whether the Simmons car had its lights on when it passed him 
in the driveway 7 
By agreement of counsel it is requested that this additional 
testimony be read to the jury. 
(Jury brought back before the Court and counsel.) 
By the Court: Members of the jury, you have asked an-
-0ther question and by agreement of counsel the following evi-
dence will be read to you concerning that question which was 
:asked by one of the members of the jury. 
(Reading from evidence of Mr. Fuqua) Q. Did the car go 
on ahead of you Y A. Yes, sir. Q. When you pulled out of 
your drive there, or that little side road that goes up to your 
house off 24--was it raining down there then Y A. Well, it 
just started, just started raining when I pulled out in the high-
way I turned my lights on.'' 
By the Court: In addition, by agreement of counsel, the 
Court is authorized to tell you that the evidence of Fuqua was 
to the effect that as the Simmons car went by this driveway 
neither Fuqua nor Simmons had his lights on at 
page 125 ~ that point. I will ask you to go back and see if 
you can agree upon your verdict ; if you can't let 
us know. 
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Jury retires to their room and in a short time returns into 
court with the following verdict: 
"We, the jury, find for the plaintiff, Lennox 0. Craig 
against the defendant Patrick Simmons, and fix his damages 
at $7,000.00. · 
WINTON W. SHELOR1 Foreman''' 
By the Clerk: Gentlemen, is that your verdict? 
By the Jury: Yes, sir. 
By Mr. Muse: May it please the Court, we move that the 
verdict be set aside on the following grounds: (1) for failure 
of the court to strike the plaintiff's evidence; (2) for misdirec-
tion of the jury by the granting of certain instructions for 
the plaintiff objected to by the defendant, and for the failure 
to grant certain instructions offered by the defendant, and 
on the further ground that the verdict is contrary to the law 
and the evidence. 
By the Court: I will hear you gentlemen Tuesday after-
noon at 2 o,.clock-April 17th . 
• • • • • 
A Copy-Teste: 
H. G. TURNER, Clerk. 
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